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THE WISCONSIN EMPLOYMENT PEACE ACT 


BEATRICE LAMPERT 


Wisconsin’s emergence in 1939 from a two-year period of close 

adherence to the policies laid down in the National Labor Relations 
Act’ might be termed a return to the normalcy of non-conformity. In 
the field of labor legislation, as in a number of others, it has been 
Wisconsin’s way to initiate its own policies rather than to wait and 
follow the trend. 
' In 1911 Wisconsin enacted the first workmen’s compensation law 
actually to take effect? although ten other states enacted similar laws 
in that year. Wisconsin’s industrial commission act of 1911° was the 
first law in the United States which centralized administration of 
labor laws in a single department. In 1931 Wisconsin was the first 
state to pass “the three-based statute . . . known as, though not 
officially styled as, the Labor Code,”* the substantive provisions of 
which were later enacted by Congress as the Nofris-LaGuardia Act.* 
In 1932 the Wisconsin legislature passed the first American law on 
unemployment compensation.° 

In 1937 we were the second state to enact a state labor relations 
act’ modeled after the National Labor Relations Act generally known 
as the Wagner Act. Two years of conformity was all we could 
manage, and in 1939 we made a radical departure from the policies 
laid down by the Federal Government when we enacted the Wiscon- 
sin Employment Peace Act,* an innovation in state regulation. 

It has been said that: 

“The catalogue of the laws in which Wisconsin pioneered 
which were subsequently imitated by most other states reads 


almost like a recital of the important legislation enacted by state 
governments in this century.” 


Whether the Wisconsin Employment Peace Act may take its place 





149 Stat. 449-457 (1935) ; 29 U.S.C.A. §§151-166 (1940). 

2 Wis. Laws 1911, C. 50. 

3 Wis. Laws 1911, C. 485. 

* Rice, “The Wisconsin Labor Relations Act in 1937,” 1938 Wisconsin L. Rev. 
236; Wis. Laws 1931, C. 376, Wis. Stats. $§103.51-103.63 (1945). 

5 47Stat. 70-73; 29 U.S.C.A. §§101-115 (1940). 

® Wis. Laws 1931-32, C. 20. 

7 Wis. Laws 1937, C. 51. 

§ Wis. Laws 1939, C. 57, Wis. Stats. §§111.01-111.19. 
wh — “Wisconsin’s Contribution to Government,” Congressional Record, March 
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in this category is the ground for some controversy. Whether it is a 
step forward or a step in the other direction has been the ground for 
some bitter debate in the legislature, depending upon the economic 
theories and interests of the disputants. The Wisconsin pattern has 
been followed in at least two other jurisdictions since its enactment.” 


I 


COMPARISON WITH NATIONAL 
LABOR RELATIONS ACT 


A. SIMILARITIES 


The Wisconsin Employment Peace Act as it was enacted in 1939 
is still modeled upon the Wagner Act in many respects. The ostensible 
purpose of both acts is to provide machinery for the avoidance of 
industrial conflict by encouragement of collective bargaining and by 
prevention of certain courses of conduct defined as unfair labor 
practices. Both acts create administrative agencies for that purpose. 
The agency under the Wagner Act is the National Labor Relations 
Board” and that under the Wisconsin Act is the Wisconsin Employ- 
ment Relations Board.” Both acts provide that when the administra- 
tive agency, following due procedure, finds that an unfair labor 
practice has been committed, it may issue a remedial order.” The 
order may be enforced only by judgment of a court of law, and viola- 
tions following the judgment are punishable through contempt pro- 
ceedings.** This procedure means that before the administrative order 
can be enforced, its validity will have been upheld by a reviewing 
court. The order may also be reviewed at the instance of a party 
aggrieved.” 

Both boards are given the further function of facilitating the 
bargaining process by ascertaining as a fact what is an appropriate 
bargaining unit and who or what is the chosen bargaining representa- 
tive of employees in such a unit’ although there are substantial 





10 Cor. Laws, 1943, p. 417 §§1-25, 1935 Cor. Srats. Ann. C. 97, §94; Terr. 
of Hawaii Laws, C. 250, A-68 (1945). 

1149 Srar. 451 (1935), 29 U.S.C.A. 153 (1940). 

12 Wis. Start. §111.03 (1945). 

1849 Stat. 454 (1935), 29 U.S.C.A. $160 (c) (1940); Wis. Srar. $111.07 (4) 


(1945). 

1449 Stat. 454-455 (1935), 29 U.S.C.A. §160 (e) (1940); Wis. Star. $111.07 (7) 
(1945). 

1549 Stat. 455 (1935), 29 U.S.C.A. §160 (f) (1940) Was. Srar. $111.07 (8) 
(1945) 


16 49 Srar. 453 (1935), 29 U.S.C.A. §159 (1940); Was. Srat. §111.05 (1945). 
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differences in the extent of the powers of the two boards and in the 
procedural requirements. 


B. Major DIFFERENCES BETWEEN NATIONAL Lasor RELaTions ACT 
AnD WISCONSIN EMPLOYMENT PEaAcE ACT 


The points in which the Wisconsin Employment Peace Act de- 
parts from the scheme of the National Labor Relations Act represent 
a distinct difference in philosophy as to what practices need to be 
prevented for the avoidance of industrial conflict. This difference in 
philosophy is apparent in the very first provisions of the two laws 
containing their declarations of policy. The National Labor Relations 
Act is introduced by a recital that the denial by employers of the 
right of employees to organize and the refusal by employers to accept 
the procedure of collective bargaining lead to industrial strife or 
unrest which burden and obstruct interstate commerce, that inequality 
of bargaining power between employees and employers likewise 
burdens commerce and tends to aggravate recurrent business depres- 
sions, and that these results are to be avoided by encouraging collec- 
tive bargaining and protecting the workers’ freedom of association.” 
Pursuant to this declaration of policy, the national act is designed to 
protect the employees’ rights against infringement by employers only. 
The Wisconsin act, on the other hand, recognizes in its declaration 
of policy the interrelated interests of “the public, the employee, and 
the employer.”” It seeks to guarantee the fundamental rights of 
employees not only against infringement by the employer, but also 
against infringement by employees, labor unions, and other parties.” 

When similar proposals were before congress at the time of the 
enactment of the Wagner Act, the Senate Committee on Education 
and Labor reported to congress :” 


“One suggestion in regard to this bill has been advanced so 
frequently that the committee deems it advisable to set forth 
its reason for rejecting it. This proposal is that employees and 
labor organizations, as well as employers, should be prohibited 
from interfering with, restraining, or coercing employees in 
their organization activities or their choice of representatives. 

“The argument most frequently made for this proposal is the 
abstract one that it is necessary in order to provide fair and 
equal treatment of employers and employees. The bill prohibits 





1749 Stat. 449-450 (1935), 29 U.S.C.A. $151. 

18 Wis. Stat. §111.01 (1) (1945). 

19 Wis. Stat. §111.06 (2) and (3) (1945). 

20 Senate Reports, 74th Cong., 1st Session, Report No. 573, p. 16. 
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employers from interfering with the right of employees to 
organize. The corresponding right of employers is that they 
should be free to organize without interference on the part of 
employees; no showing has been made that this right of em- 
ployers to organize needs federal protection as against employees. 
Regulation of activities of employees and labor organizations in 
regard to the organization of employees is no more germane to 
the purposes of this bill than would be regulation of activities 
of employers and employer associations in connection with the 
organization of employers in trade associations. 

“This erroneously conceived mutuality argument is that since 
employers are to be prohibited from interfering with the organi- 
zation of workers, employees and labor organizations should 
also be prohibited from engaging in such activities. To say that 
employees and labor organizations should be no more active 
than employers in the organization of employees is untenable; 
this would defeat the various objects of the bill. . . .” 


Wisconsin turned its back upon the reasoning which motivated 
Congress to reject regulation directed against employees. It pro- 
vided protection of the individual’s right of free choice on matters 
of labor activity as against all challengers, and furnished some degree 
of protection to employers themselves. It may be that the difference 
in philosophy is partly attributable to the difference in the typical 
factual situation with which the two regulatory programs would be 
expected to deal. The national act might be expected, in the majority 
of cases, to be applied against large corporate forms of employer 
organization against which the strength of unorganized employees 
is feeble indeed. Wisconsin, on the other hand, is a state whose 
internal affairs are handled in large part by small employers whose 
individual strength may be almost as unimpressive when pitted against 
the power of an internationally affiliated union as that of unorganized 
employees against large corporate employers. Such a case was that 
of Senn v. Tile Layers Protective Union,™ which arose in Wisconsin 
and may have carried weight in the deliberations of the Wisconsin 
legislature. 

No attempt will be made to detail the differences in the two acts, 
but only to point out such major differences as have resulted in legal 
questions sufficient to warrant litigation. 

Substantial differences appear in the definitions of the two acts. 
The definition of an employee who is entitled to the benefits of the 
National Labor Relations Act, is sufficiently broad to include super- 
visors.” The National Labor Relations Board recently held in L. A. 





21301 U.S. 468 (1937). 
2249 Stat. 450 (1935); 29 US.C.A. §152 (3). 
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Young Spring & Wire Company,* that the National Board “may 
properly insist that foremen be organized in bargaining units apart 
from other subordinates, but it cannot ostracize them.” Those em- 
ployees entitled to the benefits of the Wisconsin act include only 
those “working for another for hire ...in a non-executive or 
non-supervisory capacity.” It has been held in a Wisconsin circuit 
court that this may include supervisors or working foremen if part 
of their time is spent in non-supervisory work.™ 

The national act provides that an employee shall include any indi- 
vidual whose work has ceased in connection with a current labor 
dispute or because of an employer’s unfair labor practice, if he has 
not obtained other regular and substantially equivalent employment.” 
The Wisconsin act contains a similar provision except that the 
continuance of the employee relationship after cessation of work due 
to a labor dispute is further qualified. An employee, for instance, 
who has been found to have committed an unfair labor practice under 
the Wisconsin act may be excluded from the definition by order of 
the board, although as the law has been interpreted he is not auto- 
matically excluded by the board’s finding of unfair practice.” 

Under the National act the National Labor Relations Board has 
extensive discretion to determine what constitutes an appropriate 
bargaining unit; that is, whether it shall be all the employees of the 
employer or several employers, or the employees working in a single 
craft, plant, or other subdivision.” 

Instead of leaving these matters to be determined by the adminis- 
trative agency, the Wisconsin act defines the collective bargaining 
unit as “all of the employees of one employer . . . except that where 
a majority of such employees engaged in a single craft, division, 
department or plant shall have voted . . . to constitute . . . a sepa- 
rate bargaining unit they shall be so considered.”™ In this definition 
there was apparently adopted as a legislative policy the principle 
of self-determination which had sometimes been recognized as a 
matter of policy by the National Labor Relations Board in its so- 
called Globe doctrine. In Globe Machine & Stamping,” decided by 





2365 N. L. R. B. No. 59. 

24 Merrill Mfg. Co. v. Wis. Employment Relations Bd. C. C. Wis. 16th Circ. 

December, 1944. 

25 49 Strat. 450 (1935), 29 U.S.C.A. $152 (3) (1940). 

°6 Wis. Srav. $111.02 (3); Allen-Bradley Local 1111 v. Wis. E. R. Board, 237 
Wis. 164, 295 N.W. 791 (1941); Appleton Chair Corp. v. United Brotherhood, 239 
Wis. 337, 1 N.W. (2d) 188 (1941). 

27 49 Srat. 453 (1935), 29 U.S.C.A. $159 (b) (1940). 

28 Wis. Stat. §111.02 (6) (1945). 

293 N.L.R.B. 294, 300 (1937). 
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National Labor Relations Board August 7, 1937, that board said: 


“In industrial establishments, there are often groups of 
employees with work that is separate from that of the great 
majority, requiring a higher degree of skill than that possessed 
by the majority of workers, or specialized training, or command- 
ing a higher wage, or contained in a separate department, whose 
work nevertheless is interrelated with and interdependent upon 
the work of the majority. 

“Sometimes these groups are eligible to membership in special 
unions of their own, often of many years’ standing. 

“In such cases, it is apparent that it is feasible to consider 
such groups as separate bargaining units, or as parts of the 


larger industrial unit. 
** * 


“*Where the considerations are so evenly balanced, the de- 
termining factor is the desire of the men themselves.’ ” 


While Wisconsin has retained the policy above enunciated by 
legislative fiat, it has, so far as the National Labor Relations Board 
is concerned, been subjected to many ramifications and limitations. 

The Wisconsin law was amended in 1945 to permit the state board 
to find a unit composed of employees of more than one employer, 
“where agreeable to all parties affected.”” 

The definition of a labor dispute under the national act includes 
any controversy concerning terms or conditions of employment re- 
gardless of whether the disputants stand in the relation of employer 
or employee," whereas, under the Wisconsin act, it is limited to a 
controversy between an employer and the majority of his employees 
in a collective bargaining unit.” 

Under the national act the fundamental rights of employees which 
are guaranteed are stated in the affirmative only ; that is, they include 
the right to self-organization, to form, join or assist labor organiza- 
tions, to bargain collectively through representatives of their own 
choosing, and to engage in concerted activities for the purpose of 
collective bargaining or other mutual aid or protection. 

The guarantee contained in sec. 111.04 of the Wisconsin Employ- 
ment Relations Peace Act parallels that contained in the national act 
except that it is provided that the concerted activities protected shall 
be “lawful” and it is also expressly provided that “employees shall 
also have the right to refrain from any or all of such activities.”™ 





39 Wis. Laws 1945, C. 424, Wis. Star. $111.02 (6) (1945). 
8149 Strat. 450 (1935), 29 U.S.C.A. §152 (9) (1940). 

82 Wis. Star. §111.02 (8) (1945). 

3849 Strat. 452 (1935), 29 U.S.C.A. §157 (1940). 

Wis. Stat. §111.04 (1945). 
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There variances probably do not constitute a substantial departure 
from the provisions of the National act. As pointed out in Chistoffel 
v. Wisconsin Employment Relations Board,™ “It certainly cannot be 
implied that under the national act any activities but lawful ones 
may be engaged in.” 

The express guarantee in the Wisconsin act of an employee’s 
right to refrain from engaging in concerted activities would seem 
to be implicit in the guarantee of the national act of full freedom of 
choice with respect to such matters. If freedom to associate is to 
be complete, it must include freedom to decline to associate.” The 
United States Supreme Court said by way of dictum in National 
Labor Relations Board v. Indiana & Michigan Electric Co.,"" that 
the purpose of the National Labor Relations Act is “to protect the 
workmen from employer pressure and leave them free to choose 
for themselves whether, and with whom, they will associate.” 
(Emphasis supplied.) The absence, however, in the pre-existing Wis- 
consin Labor Code™ of any express provision fostering the right 
of employees not to organize was considered by the Wisconsin 
Supreme Court as germane to its ruling in favor of the legality of 
a union’s demand for a closed shop.” 

Both the national and state boards are charged with the duty of 
ascertaining the fact as to what is the employees’ choice of a repre- 
sentative for bargaining purposes but under the national act the 
National Labor Relations Board has a wider choice of methods as 
to how that fact may be determined. The national board “may take 
a secret ballot of employees, or utilize any other suitable method 
to ascertain such representatives.’“° The state board under the Wis- 
consin act is limited to determining the question “by taking a secret 
ballot of employees.” 

, The extent to which the closed shop is permissible differs under 

the two acts. (The term closed shop is used loosely in this article 
to include any kind of contract by which union members are given 
preference in employment.) Prior to inhibiting legislation, Wisconsin 
courts followed the majority rule“ that in the absence of legislative 





85 243 Wis. 332, 342, 10 N.W. (2d) 197 (1943). 

86 International Union etc. v. Wisconsin E. R. Board, 245 Wis. 417, 428, 14 N.W. 
(2d) 872 (1944). 

87 318 U.S. 9, 19 (1943). 

38 Wis. Laws. 1931, C. 376, Wis. Stat. $§103.51-103.63 (1945). 

89 American Furn. Co. v. I. B. of T. C. & H. of A., etc., 222 Wis. 338, 370, 268 
N.W. 250 (1936). 

40 49 Srar. 453 (1935), 29 U.S.C.A. §159 (c) (1940). 

41 Wis. Strat. $111.05 (3) (1945). 

421 TeLier, Lasor DisPuTEsS AND COLLECTIVE BARGAINING §97, (1940). 
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inhibition the closed shop is a legitimate objective of concerted 
action.** The Wisconsin court held that a labor union might picket 
an employer to support its demand for a closed shop even though not 
a single one of his employees was a member of the demanding union, 
even though the employees had voluntarily declined to join such 
union, and even though the employer was entirely willing to have 
them join. This rule has been modified by statute so that a union 
may be restrained from picketing for a closed shop which the em- 
ployer may not lawfully grant because statutory conditions have not 
been met.“ 

The provisions of the national and state acts, which would prevent 
employer discrimination in regard to hire and tenure of employment 
for the purpose of encouraging or discouraging membership in any 
labor organization, would in terms proscribe the closed shop except 
for the express exceptions following upon the prohibitions. It is in 
the excepting provisos that the two laws differ. The National law 
excepts from its inhibition a closed-shop contract between an 
employer and a labor organization (not assisted by any unfair labor 
practice of the employer) where the labor organization is the repre- 
sentative of the majority of the employees in the bargaining unit.* 

The Wisconsin law now excepts from its proscription of an 
employer’s encouragement of membership in a labor organization 
any encouragement which is given by means of a closed-shop con- 
tract if two thirds of the employees voting in a referendum conducted 
by the state board have indicated their approval of the contract.“ 
When the Wisconsin Employment Peace Act was first enacted in 
1939 it granted less liberal exemptions in favor of the closed shop 
by requiring that there should be a favorable vote of at least three 
fourths of all the employees in the bargaining unit.“ This provision 
was relaxed in 1943 so as to require a favorable vote of only three 
fourths of such employees voting in the election ;** and the further re- 
laxation is a part of the present law enacted in 1945. This modifica- 
tion in the Wisconsin law has alleviated in part one of labor’s strong 
objections to it. 

Wisconsin statutory limitations upon the closed shop include an- 





48 American Furn. Co. v. I. B. of T. C. & H. of A. etc., 222 Wis. 338, 268 N.W. 
250 (1936). 

#4 Wis. E. R. Board v. Milk etc. Union, 238 Wis. 379, 299 N.W. 31 (1941). 

# 49 Stat. 452 (1935), 29 U.S.C.A. § 158 (3) (1940). 

46 Wis. Stat. §111.06 (1) (c) (1945). 

*7 Wis. Laws 1939, C. 57, Wis. Strat. §111.06 (1) (c) (1939). 

#8 Wis. Laws 1943, C. 465. 

# Wis. Laws 1945, C. 424. 
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other innovation; that is, the board may declare such a contract 
terminated if it finds that the labor organization involved has 
unreasonably refused to receive as a member any employee of the 
employer. This would, in effect, tend toward making the closed 
shop available only to an open union. There is no corresponding 
provision in the National Labor Relations Act, although the United 
States Supreme Court has held by construction that an employer 
cannot avail himself of a closed-shop contract in justification for 
discharge of employees who are denied membership in the contracting 
union in retaliation for prior activities in behalf of another labor 
organization, where the employer was aware in advance that such 
action would be taken by the contracting union.” 

Another variance between the Wisconsin plan and that under the 
national law is that the state board has the power to act as an 
arbitrator or to appoint arbitrators or mediators if desired by the 
parties.” Under the national act such functions are separated entirely 
from the machinery for prevention of unfair practices and allocated 
to separate government agencies. 

Both the National Labor Relations Act and the Wisconsin Em- 
ployment Relations Act recite that their provisions shall not be 
construed to impede the right to strike. The Wisconsin law provides, 
however, that where the exercise of the right to strike by employees 
engaged in the productiun, harvesting or initial processing of dairy 
products would tend to cause the destruction or serious deterioration 
of such products, employees shall give ten days’ notice of intention 
to strike so as to permit the state board to attempt mediation and 
arbitration,™ and failure to give such notice is made an unfair labor 
practice.” This provision was motivated by a strike of canning 
factory employees in which considerable newspaper attention was 
given to charges by farmers that their spinach crops were compelled 
to rot in the fields because of the strike. 

A matter sometimes lost sight of is that the Wisconsin law affords 
protection against several employer unfair practices additional to 
those enumerated in the National Labor Relations Act. The provision 
in the Wisconsin law making it an unfair practice for an employer 
to bargain collectively with the representatives of less than a majority 





50 Wis. Stat. §111.06 (1) (c) (1945). 

51 Wallace Corporation v. N.L.R.B., 323 U.S. 248 (1944). 

52 Wis. Strat. $§111.10 and 111.11 (1945). 

5849 Stat. 457 (1935), 29 U.S.C.A. §163; Wis. Star. §111.15 (1945). 
54 Wis. Star. $111.11 (1945). 

55 Wis. Stat. $111.06 (2) (i) (1945). 
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of the employees in a bargaining unit™® probably adds little, if any- 
thing, to the provision common to both acts making it an unfair 
practice to refuse to bargain collectively with the representative of 
the majority” in view of the fact that it has been held that the 
affirmative duty of bargaining with the designated representative 
of the majority imposes the negative duty to bargain with no other.” 
Similarly, the provision in the Wisconsin act that it is an employer 
unfair practice to enter into an all-union agreement except in the 
manner authorized™ would seem to be covered by the unfair practice 
previously enumerated of encouraging membership in a labor organi- 
zation by discrimination in regard to hiring or tenure of employ- 
ment.” 

The Wisconsin law, however, does include employer unfair prac- 
tices which could not be reached under any provision of the National 
Labor Relations Act: violation of the terms of a collective bargain- 
ing agreement ;“ failure to accept as conclusive in a controversy as 
to employment relations the determination of a tribunal having com- 
petent jurisdiction or whose jurisdiction the employer accepted™ 
(This provision has been applied to enforce an award of a referee 
named by the National War Labor Board.) ;* checking off union 
dues or assessments without written authorization of the employee ;“ 
espionage into employee’s organizational activities;* issuance or 
circulation of a black list;** and commission of a crime or mis- 
demeanor in any controversy as to employment relations.” The last 
enumerated would probably be primarily useful to provide an im- 
mediate summary remedy rather than to await the process of the 
criminal law. Its validity has not been tested. 

The portion of the Wisconsin law designating conduct which 
constitutes unfair labor practice on the part of the employees,” 
which is probably the most fundamental departure of the Wisconsin 
law from the national act, has been the subject of much of the 





56 Wis. Stat. $111.06 (1) (e) (1945). 
s st 4 Srat. 453 (1935), 29 U.S.C.A. §158 (5) (1940) ; Wis. Strat. $111.06 (1) (d) 

945 

58 N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1, 44 (1937). 

5° Wis. Star. $111.06 (1) (e) (1945). 

69 N.L.R.B. v. Electric Vacuum C. Co., 315 U.S. 685 (1942). 

61 Wis. Stat. $111.06 (1) (f) (1945). 

62 Wis. Star. §111.06 (1) (g) (1945). 

88 Sales & Service Union, Local No. 1343, Retail Clerks G.R.A. AFL v. Gibbs 
& Co., Case 1 No. 832 Ce-134, Decision No. 633 (July 1944). 

& Wis. Stat. §111.06 (1) (i) (1945). 

65 Wis. Stat. §111.06 (1) (j) (1945). 

66 Wis. Stat. $111.06 (1) (k) (1945). 

87 Wis. Stat. $111.06 (1) (1) (1945). 

68 Wis. StaT. $111.06 (2) (1945). 
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litigation hereinafter discussed, so that the enumeration will not be 
separately set out at this point. 

It is also an unfair practice under the Wisconsin law for any 
person or association, in connection with any controversy as to 
employment relations, to engage in any of the conduct which would 
constitute an unfair practice on the part of an employer or employee.” 


II 
CONSTITUTIONAL QUESTIONS 


A. Conriict BETWEEN THE NATIONAL LABOR RELATIONS 
Act AND WISCONSIN EMPLOYMENT PEACE ACT 


As might be expected, the differences in philosophy between the 
National Labor Relations Act and the Wisconsin Employment Peace 
Act have resulted in frequent challenges of the jurisdiction of the 
Wisconsin Employment Relations Board by the employer, employee, 
or association of employees against whom a complaint is filed under 
the state act. No single question has been more frequently litigated 
in connection with the enforcement of the state law. It is not even 
unheard of for the same party to make directly opposite contentions 
in succeeding cases, depending upon whether application to him of 
the state act is favorable or unfavorable. 

Since the National Labor Relations Act was enacted by congress 
in the exercise of its power under the commerce clause of the United 
States Constitution, any challenge of the application of the state law 
on the ground that it is inconsistent with provisions of the national 
act is in effect a challenge on the ground that it infringes the com- 
merce clause of the Constitution. Strictly speaking, such challenges 
do not involve the validity of the Wisconsin Employment Peace Act 
itself, but only of specific applications thereof. As stated in Wisconsin 
Labor R. Board v. Fred Rueping L. Co.:" 


. . . It is evident that the enactment of the National Labor 
Relations Act cannot and does not supersede the Wisconsin Act 
as to labor relations which do not so affect interstate commerce 
as to bring them within the commerce clause. As to such rela- 
tions, the police power of the state of Wisconsin remains un- 
impaired, and it is beyond the compentency of Congress to 
impair it.” 





69 Wis. StaT. $111.06 (3) (1945). 
70 228 Wis. 473, 478, 279 N.W. 673 (1938). 
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In effect, however, these challenges in their totality would practically 
emasculate the Wisconsin act if successful, because the area within 
which the National Labor Relations Act could not conceivably operate 
is narrow indeed. The national act provides machinery for prevention 
of unfair labor practices occurring not only in interstate commerce 
but of all those “affecting commerce.” The United States Supreme 
Court held in Consolidated Edison Company v. National Labor Rela- 
tions Board,” that this enables the National Labor Relations Board 
to take jurisdiction over labor controversies involving an employer 
engaged exclusively in intrastate commerce, where the employer has 
customers engaged in interstate commerce. It is difficult to visualize 
a business the operation of which does not have some effect upon 
interstate commerce which would support an assumption of jurisdic- 
tion by the National Labor Relations Board. 

Challenges of the Wisconsin Employment Peace Act on the ground 
of infringements of the commerce clause of the United States Con- 
stitution find their basis largely in actual or supposed repugnancy of 
the provisions of the national and state acts. The contention that 
congress had completely occupied the field so as to render invalid 
any state legislation in the same field was supposedly disposed of in 
this state in connection with the Wisconsin Labor Relations Act,” 
the predecessor of the Wisconsin Employment Peace Act. The Wis- 
consin Labor Relations Act which existed from 1937 to 1939 was 
“conceded to be nearly identical both in purpose and method with 
the National act.” In the case of W. L. R. B. v. Fred Rueping L. 
Co., an employer charged with unfair labor practices under the 
Wisconsin act challenged the jurisdiction of the Wisconsin board 
on the ground that the National Labor Relations Act applied to it 
and covered the same ground. The Wisconsin Supreme Court held 
that congress manifested no intention to exclude state legislation in 
the field except insofar as there was an actual conflict. The court 
there stated if there were any actual conflict in administration of the 
two acts that “in a matter properly within the scope of the National 
act, the state must yield.”” 

The Wisconsin Employment Peace Act was attacked shortly after 
its enactment in 1939 on the ground that it is “so inconsistent with 
and in conflict with the national act, in the public policy each act 
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seeks to enforce and in their major terms and provisions, that the 
two acts cannot consistently stand together, insofar as applicable to 
interstate commerce.” Allen-Bradley Local 1111 v. Wisconsin E. R. 
Board.” In that case the Wisconsin Employment Relations Board 
found that a labor union and 14 individual employees had committed 
unfair labor practices under sec. 111.06 (2) (a) and (f) of the 
Wisconsin statutes by engaging in mass picketing, by threatening 
employees, who desired to continue to work, with bodily injury and 
injury to their property, by obstructing and interfering with entrance 
to and egress from a place of employment, by obstructing and inter- 
fering with the free use of public streets, and by picketing the homes 
of employees. The board ordered the union and its agents to desist 
from such activities, but entered no order as to the 14 individual 
employees. Our court reiterated the general principles enunciated in 
Wisconsin Labor R. Board v. Fred Rueping L. Co.," to the effect 
that congress did not deal with labor relations generally in the 
National Labor Relations Act but only so far as necessary to protect 
interstate commerce from being impeded by employers’ unfair labor 
practices, and that it left to states the authority to deal with labor 
relations generally, insofar as state regulation does not actually 
conflict with terms of the federal law. The court commented: 


“.. . The state is not deprived of its power to deal with labor 
relations by the National Labor Relations Act. Its power is 
suspended so far as is necessary to give effect to that act.” 


To determine how far the state’s power was suspended by the 
National Labor Relations Act necessarily involved some construction 
of the latter. On this subject it was said in the Allen-Bradley case: 


“Both from the language of the act and the construction which 
has been placed upon it by the United States Supreme Court, 
it is apparent that the act operates effectively in a particular case 
only in the way and to the extent which is determined by the 
orders of the National Labor Relations Board. . . .”” 


On the theory that the National Labor Relations Act is not self- 
executing, our court then held: 


“. . Inasmuch as the National Labor Relations Act depends 
for its effective operation upon the determination of the National 
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Labor Relations Board, there can be no conflict between the acts 
until they are applied to the same labor dispute.” 


The federal act had not been invoked and under the foregoing rule, 
our court indicated that circumstances were sufficient to preclude 
any effective challenge of state action on the basis of conflict.” 

For good measure, the court considered some of the specific 
allegations of conflict that had been based on the difference in the 
substantive provisions of the two laws. The definition of employees 
in the Wisconsin law excludes persons found to have committed 
unfair labor practices. It was urged that the 14 individual employees 
found by the Wisconsin Employment Relations Board to have com- 
mitted unfair labor practices were deprived of employee status to 
which they were entitled under the national law. Our court disposed 
of this challenge by interpreting the definition of “employee” in the 
Wisconsin law to mean that employee status was lost pursuant to a 
finding of unfair labor practice only if the state board so ordered, and 
that such result did not obtain by reason of a mere factual finding 
without more. 

The Supreme Court of the United States, in affirming the decision 
of the Wisconsin court, adverted to this construction.” The decision 
of the United States Supreme Court was not as far-reaching as that 
of our court in that it left the question open whether there might 
be a case of irreconcilable conflict in the substantive provisions of 
the two laws even though no action had been taken by the national 
board. The United States Supreme Court did not pass upon the 
validity of the Wisconsin law as a whole but only upon that portion 
which authorized the state board to issue such an order as was there 
entered, prohibiting mass picketing, threatening of employees, ob- 
struction of factory entrances and of public streets, and picketing 
the homes of employees. 

The United States Supreme Court set forth the extreme position 
of the parties, i.e., that of the state board to the effect that state 
action should not be foreclosed in any case in the absence of con- 
flicting action by the National Labor Relations Board, which the 
court commented “would mean that in all cases orders of the state 
Board would be upheld if the federal Board had not assumed 
jurisdiction” ;* and that of the union to the effect that the state act 
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viewed as a whole so undermines rights protected and granted by 
the federal act that it should not be allowed to survive. The United 
States Supreme Court adopted a middle course holding that the 
particular order involved did not impair or qualify any of the rights 
guaranteed by the Federal act since it prohibited only mass picketing, 
threats and violence and such other practices as were not protected 
by the Federal act. Opponents of the state law took comfort from 
the following words of the United States Supreme Court which have 
been relied upon in practically every case that has since arisen on the 
question of conflict: 


“. . . If the order of the state board affected the status of the 
employees, or if it caused a forfeiture of collective bargaining 
rights, a distinctly different question would arise. . . .” 


The next case in which the question of conflicting jurisdiction 
between the national and state boards arose was Wisconsin E. R. 
Board v. Int. Asso., etc.," although the question there was more or 
less incidental to the other issues. In the Allen-Bradley case, our 


court had said: 


“... To the extent that the orders of the National Labor 
Relations Board apply in a particular controversy, the jurisdic- 
tion of state authorities, both administrative and judicial, is 
ousted. When under the facts of a particular case interstate 
commerce is substantially affected and the National Labor Rela- 
tions Board takes jurisdiction, its determinations are final and 
conclusive, the determination of any state authority to the 
contrary notwithstanding.” 


The case of Wis. E. R. Board v. Int. Asso., etc." involved a 
practical application of the principle. In that case the Wisconsin 
board had found a union to have committed unfair practices by 
picketing and boycotting an employer without a strike vote, in support 
of its demand that the employer recognize it as the exclusive bargain- 
ing agent for production employees. The National Labor Relations 
Board had conducted an election in 1937 and certified the union as 
such collective bargaining agent. There had been no bargaining 
negotiations nor any request by the union for such negotiations from 
September, 1938 until July of 1940. During that period the union 
membership had dwindled from 113 to five or six. The state board 
found that under those facts the union was not the representative of 
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the majority of employees; that for the employer to recognize it 
as such would have been an interference with the employees’ right 
to choose their own agent; and that the picketing was accordingly 
being conducted for the purpose of inducing the employer to commit 
an unfair practice contrary to the statutes. The supreme court held 
that the certification made by the National Labor Relations Board 
in 1937 was conclusive upon the state board, and that the status of 
the bargaining union given by such certification was presumed to 
continue until terminated in some legally effective manner. The court 
did not go to the extent of saying that the status would continue 
until terminated by further action of the National Labor Relations 
Board, but held that mere loss in membership was not sufficient to 
terminate the effect of its certification. 

The question of conflict was again raised in Christoffel v. Wis- 
consin E. R. Board.® In that case the Wisconsin Employment Rela- 
tions Board found that a union and its president committed unfair 
labor practices by attempting to induce an employer to discharge 
certain employees for anti-union activity, and by intimidating certain 
employees who declined to join the union. The employer was engaged 
in interstate commerce, and the National Labor Relations Board had 
previously taken jurisdiction over it to the extent of determining that 
the union against which the state board order ran was the bargaining 
representative of the majority of the employees. The national board 
had, however, never assumed jurisdiction of any unfair labor practice 
proceeding. Indeed, as our court pointed out, it could not have done 
so with respect to the matters involved because “There is no such 
thing under the national act as an unfair labor practice by employees, 
or any provision for investigation or determination of controversies 
between employees.” 

There being no conflicting order by the national board, the state 
board’s order was held valid under the previous rulings in the Rueping 
L. Co., and Allen-Bradley cases.” 

New points of conflict were raised in International Union etc. v. 
Wis. E. R. Board,” in which the Wisconsin board found an employer 
to have committed an unfair labor practice by encouraging member- 
ship in a union through a contract requiring that employees must 
either be union members or must obtain work permits from the 
union at a monthly fee of one and one-half times the union dues. 
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The order was directed against the employer, a company engaged 
in interstate commerce, but the employer was a more or less neutral 
party and the contracting union was the challenger. The National 
Labor Relations Board had previously conducted an election and 
certified the union as the bargaining representative of the employees 
pursuant to the national act. It was the union’s contention that under 
those circumstances the contract into which it had entered was lawful 
under the National Labor Relations Act and was protected by that 
act. Our court commented extensively upon the opinion of the 
United States Supreme Court in the Allen-Bradley case,” and ob- 
served that the opinion of the United States Supreme Court implies 
“that if the provisions of the statutes here involved do conflict then 
the state board does not have jurisdiction in the instant case” and 
that “it definitely makes the jurisdictional question rest on absence 
of conflict (in the statutes) and leaves for consideration whether 
they do conflict.’** The court then compared the corresponding pro- 
visions of the national and state acts” and noted that they are prac- 
tically identical except for the provisos excluding “‘all-union agree- 
ments” under the Wisconsin act and excluding agreements requiring 
union membership “as a condition of employment” under the federal 
act. The court then stated that, since the agreement in question did 
not come within the excepting proviso, the case was governed by 
the principles enunciated in the Rueping case” and there was no 
conflict. 

This decision was construed by some attorneys as an abandonment 
of the position taken by the Wisconsin court in the Allen-Bradley 
case,” to the effect that no action under the Wisconsin act could be 
invalid except in the face of conflicting action by the national board. 
Accordingly, in Int. B. of E. W. v. Wisconsin E. R. Board,” it was 
urged that an order of the Wisconsin board invalidating a closed- 
shop contract for failure to obtain the requisite vote under the Wis- 
consin law was void because of conflict with the substantive pro- 
visions of the National Labor Relations Act. In that case the employer 
had employees both in Wisconsin and Minnesota, all of whom were 
included in the bargaining unit covered by the all-union contract. 
Prior to the time when the state board’s order was entered, a second 
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union had asserted the right to represent the company’s employees 
at one of its Wisconsin plants only, and had petitioned the National 
Labor Relations Board to certify it as the representative of this 
particular group of employees. In dismissing the petition, the Na- 
tional Labor Relations Board had found that the unit appropriate 
for bargaining purposes included all of the employees of the employer 
both inside and outside of Wisconsin, and that the union which later 
entered into the all-union contract invalidated by the Wisconsin 
board’s order was the representative of employees in that unit. The 
Wisconsin court held that the finding of the national board, in its 
order dismissing the petition for an investigation with respect to a 
bargaining representative, was not such an order of the national 
board as might invoke the operation of the rule of Allen-Bradley 
case,** and there being no conflicting administrative order by the 
national board, the state board’s action was held effective. 

The court added that the rule of the Allen-Bradley case had not 
been abandoned or changed in International Union etc. v. Wisconsin 
Employment Relations Board; that Wisconsin still adhered to the 
rule that state action can not be invalidated solely on the ground that 
it conflicts with substantive provisions of the National Labor Rela- 
tions Act; and that if no order is issued by the national board under 
the national act no question of conflict of jurisdiction can arise. The 
court summarized its position as follows :°” 


“Manifestly, until in a proper proceeding some practice of an 
employer which is denounced by the National Labor Relations 
Act as an unfair labor practice, operates to impede or obstruct 
interstate commerce, the National Labor Relations Board by the 
terms of the act has no jurisdiction in the premises. When the 
National Labor Relations Board has acted in a particular case, 
the question of whether there is a conflict between the two 
jurisdictions is to be determined of course by the provisions of 
these acts. And that was what was meant by what was said in 
the International Union case, supra. If no proceeding is had 
under the National Labor Relations Act, no conflict of jurisdic- 
tion can arise. This matter was fully discussed in the Rueping 
L. Co. case already referred to. The National Labor Relations 
Board having never taken jurisdiction to certify the name of a 
bargaining agent, the state board could entertain proceedings 
relating to violations of state law. In so doing there was under 
such circumstances no conflict of jurisdiction. Not every labor 
dispute arises to such dignity that it impedes and obstructs 
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interstate commerce although the employer may be engaged in 
what has been defined as interstate commerce.” 


The same question came up for the last time before the indictment 
of this article in Public S. E. Union v. Wisconsin E. R. Board.” In 
that case an employer and a labor union had a collective bargaining 
contract containing a no-strike provision. The union through its 
president called a strike without recourse to the procedure pre- 
scribed in the contract. Among the unfair labor practices on the part 
of employees and unions, the Wisconsin law includes violation of 
the terms of a collective bargaining agreement.” The Wisconsin 
board found that both the union and its president had committed 
such unfair labor practice. As a part of its remedial order the board 
suspended the right of the union to act as collective bargaining repre- 
sentative and the right of the president to represent the employees 
in any capacity. It was contended that the board’s order was invalid 
by reason of its conflict with the guarantee under the National Labor 
Relations Act of the right of employees to bargain collectively 
“through representatives of their own choosing.” In this case the 
court did not consider the question whether the substantive provisions 
of the two laws were in harmony, but rested its decision on the fact 
that since the National Labor Relations Board had not taken juris- 
diction no conflict existed. 

The rule that state action cannot contravene the National Labor 
Relations Act unless the national board has acted was based upon 
the various pronouncements of the United States Supreme Court 
to the effect that no private rights were created by the National 
Labor Relations Act and that no private person or group of persons 
could obtain enforcement of any of the provisions of the act except 
through action of the National Labor Relations Board. It has been 
held that even after the national board enters an order, that order 
cannot be enforced at the behest of the person or group in whose 
favor it operates. If the National Labor Relations Act is not a 
law of general application regulating labor relations, but merely 
provides machinery for preventing those employer practices which 
tend to burden interstate commerce, and if it can be applied and 
enforced only in cases where the National Labor Relations Board 
chooses to move,™ the rule adopted by the Wisconsin court in the 
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Allen-Bradley case’ would seem to be a logical result. 

The decision of the Wisconsin court in Public S. E. Union v. Wis. 
E. R. Board™ is probably not the last word on the subject even in 
this state, however, because of the fact that the United States Supreme 
Court reached a different result a few months later with respect to 
the state law involved in Hill v. Florida.“ There the United States 
Supreme Court invalidated a Florida law prohibiting an individual 
from acting as agent of a labor union without obtaining a state 
license, for which he must measure up to certain standards, and pre- 
venting a labor union from functioning as such without having filed 
certain information and paid an annual fee of one dollar. It was held 
that these provisions of the Florida law were in conflict with that 
part of the National Labor Relations Act guaranteeing employees 
full freedom of choice of bargaining agents. The National Labor 
Relations Board had taken no action in the above case, so that the 
invalidation of the state law was based solely upon the conflict with 
the substantive provisions of the National Labor Relations Act. The 
dissenting opinion of Justices Frankfurter and Roberts takes a posi- 
tion similar to that previously adhered to by the Wisconsin Supreme 
Court. 

Despite the large number of cases on the subject in which a definite 
standard for determining when state action under the Wisconsin 
Employment Peace Act is superseded by the National Labor Rela- 
tions Act, the later decision of the United States Supreme Court 
still makes it impossible to lay down a hard-and-fast rule for future 
guidance in this state. 

To wind up so long a discussion of cases with the observation that 
the law is yet to be settled may seem the nadir in timidity. The writer 
can plead no excuse except that the chief result of a few years of 
practice in the field of labor relations is likely to be a considerable 
garrulity on the subject of what the law should be and a correspond- 
ing caution in pronouncements of what the law is. 

There is still pending in the Wisconsin Supreme Court a case in 
which the invalidity of a certification of the Wisconsin Board is 
being urged on the ground that the bargaining unit fixed under the 
Wisconsin law so conflicts with the policies enunciated by the Na- 
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tional Labor Relations Board that to observe the Wisconsin certifica- 
tion would nullify the rights of employees under the national law. 
A Wisconsin circuit court upheld the validity of the state board’s 
certification but the case has not yet been argued in the supreme 
court." More precedent may be available in the course of a few 
months. 


B. PICKETING 


There is probably no branch of labor law in which the court 
decisions so well illustrate its unpredictability as its holdings on 
picketing. In 1937 the United States Supreme Court first issued a 
dictum, in a case which arose in Wisconsin, in which it identified 
picketing as a form of free speech entitled to protection under the 
United States Constitution.*” The court said: 


‘ 


*.. . Members of a union might, without special statutory 
authorization by a state, make known the facts of a labor dis- 
pute, for freedom of speech is guaranteed by the Federal Consti- 
tution... .” 


The question in the Senn case was whether a legislature could con- 
stitutionally legalize picketing directed towards injuring the business 
of a small tradesman without impinging upon his constitutional 
rights. Almost overnight the contest moved to the other end of the 
arena, and the pertinent questions became whether and to what 
extent picketing may be restricted by legislative action. 

The question is primarily a federal one. This article deals chiefly 
with Wisconsin law and Wisconsin decisions, but in this field they 
are necessarily interpretative of the Federal Constitution and cannot 
be understood without reference to the background of decisions of 
the federal courts. 

Generally speaking, the United States Supreme Court has held 
that neither states nor municipalities may by general enactment pro- 
hibit all picketing ;"° that state courts cannot in their construction 
of the common law enjoin picketing simply because there is no labor 
controversy between the person picketed and his employees ;™ al- 
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though the state may enjoin even peaceful picketing where the back- 
ground of violence in which it has been conducted leads to the 
inference that its future conduct will hold implications of force 
rather than of peaceful persuasion; that state courts cannot by 
injunction prohibit picketing on the sole ground that there is no 
labor dispute between the person picketed and the picketers ;* but 
that a state may restrict picketing to the “area of the industry in 
which a labor dispute arises.”"* Some writers have had difficulty in 
finding grounds inherent in the identification of picketing as freedom 
of speech to account for the distinction by which picketing may be 
restricted to the area of the industry involved in the dispute but not 
to the area in which the particular dispute exists.” 

In any event, it is in the light of these federal decisions that Wis- 
consin has been compelled to interpret and apply its own law. 

One of the first Wisconsin cases which arose after picketing had 
become identified with the exercise of free speech involved an order 
of the Wisconsin Employment Relations Board directing certain 
unions to desist from picketing at or near a certain place of busi- 
ness."* The United States Supreme Court had already handed down 
its decisions that peaceful picketing could not be prohibited by 
general enactment. When the Wisconsin board’s order was challenged 
on the ground that it interfered with the right of free speech, in that 
it prohibited picketing generally, the Wisconsin Supreme Court 
sustained the validity of the order by interpreting it as inapplicable 
to the type of peaceful picketing described in the Thornhill case™ 
but applicable only to picketing enmeshed with objectionable phases 
of the type which had brought about the order. The court said :™ 
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“. . . The conduct complained of in this case, and described 
as ‘picketing,’ was not the sort of conduct that was indulged in 
by the defendant in the Thornhill case, supra. The conduct 
complained of in this case and dealt with by the board and by 
the courts was of an entirely different character. It was mass 
picketing, organized and carried on by the unions supplemented 
by boycott and violence, and was clearly within the exception 
stated in the Thornhill case warranting state action.” 


Again, on rehearing, our court said :”° 


“. . . Under the statute and the order of the board as inter- 
preted and construed by the explicit language of the opinion, 
freedom of speech and the right peacefully to picket is in no way 
interfered with .. .” 


The case went to the United States Supreme Court which held itself 
bound to deal with the order not as worded but as interpreted by 
the state court. It pointed out that the order as interpreted “forbids 
only violence,” and so it was held not to violate constitutional 
rights.”° It might have been possible to sustain the order on the 
theory of the Meadowmoor case,™ on the ground that the past 
picketing had been so enmeshed with violence that future picketing 
could not have been conducted without an implication of force; but 
instead the United States Supreme Court upheld the validity of the 
order on the ground that it did not apply to peaceful picketing. This 
decision of the United States Supreme Court, too, has been criticized 
as adding confusion to the already complicated question of the 
extent to which picketing is protected by the constitution. 


“. . . Of course the Supreme Court cautioned that its decision 
was no more than an approval of limitations on disorderly picket- 
ing, but the order issued by the Wisconsin labor board, and sus- 
tained by the Wisconsin court, clearly forbade picketing without 
qualification. It is an insufficient answer to say, as did the Su- 
preme Court, that it was bound by the construction placed upon 
the order by the Wisconsin court. The order, not the Wisconsin 
decision, is served upon the pickets, and if the free speech char- 
acter of picketing is to be given full recognition, the order on 
its face—not the order as interpreted in an unforeseen manner— 
should have been subjected to appropriate judicial scrutiny. Thus 
‘. . . the language of an injunction should be so clear and explicit 
that an unlearned man can understand its meaning without the 
necessity of employing counsel.’ ”” 
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The case of Allen-Bradley Local 1111 v. Wisconsin E. R. Board, 
which was affirmed by the United States Supreme Court is some- 
times pointed out as authority for the proposition that picketing may 
be restricted by states, although the order there involved was not 
challenged as an infringement upon the right of free speech, and 
neither the state nor the United States court expressly passed upon 
that question. The order of the state board, however, included a 
direction to a union to desist from picketing the homes of individual 
employees. The case is accordingly cited as authority for the proposi- 
tion that a state may prohibit the picketing of homes. 

In Wisconsin E. R. Board v. Milk, etc. Union, the board found 
that the unions involved had not only engaged in certain aspects of 
picketing deemed objectional per se, such as mass picketing, picketing 
so as to interfere with ingress and egress to and from a place of 
employment and so as to interfere with the use of public streets, but 
also that the purpose of the picketing was to induce the employer 
to enter into an all-union contract after an unfavorable vote by the 
employees. The entry into such a contract would have been an 
unfair labor practice on the part of the employer under those cir- 
cumstances. The board’s order included a direction to desist from 
attempting to compel the employer to enter a closed-shop contract by 
picketing. The court held that picketing is not necessarily lawful 
so as to be protected by the constitution merely because it is free 
from violence, and that not only could mass picketing or picketing 
which would interfere with the use of streets and ingress or egress 
to places of business be enjoined, but also peaceful picketing to en- 
force demands to which the employer might not lawfully accede. 
This decision of the state court received whatever stamp of approval 
is inherent in a denial of certiorari by the United States Supreme 
Court.” 

In Wisconsin E. R. Board v. Int. Asso. etc.," the Wisconsin Su- 
preme Court itself struck down an order of the Wisconsin Employ- 
ment Relations Board which, among other things, directed certain 
unions to cease picketing the plant of a certain employer or any places 
where that employer was manufacturing products or where its prod- 
ucts were being installed by others. In that case the chief purpose of 
the picketing was to induce the employer to recognize one of the picket- 
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ing unions as the bargaining representative of its employees. The 
board found, among other things, that the union did not in fact 
represent the majority of the employees so that the employer was 
under no obligation to bargain with the union, and that the picketing 
characterizing the employer as unfair under such circumstances was 
a fraud upon the public. The supreme court held that the board was 
in error in its finding of fact; that the union did represent the 
majority of employees; and that under such circumstances the 
information disseminated in the picketing was truthful. The court 
said :8 


“In the absence of any such fraud, and the absence, in con- 
nection with the picketing and use of the legend, of any violence, 
lawlessness, interference with the ingress or egress at Lakeside’s 
premises, or other oppressive misconduct, respondents were 
entitled in the exercise of the right of free 2 ae to publicize 
the facts in the way in which they did. 


A contrary result was reached on the basis of different facts in 
Retail Clerks’ Union v. Wisconsin E. R. Board.” In that case a union 
picketed a retail firm none of whose employees belonged or desired 
to belong to the union. The board found that the picketing was for 
the purpose of attempting to induce the employer to compel his 
employees to join the union and for the purpose of attempting to 
coerce the employees to join against their will, both of which are 
unfair labor practices under the Wisconsin act. The court discussed 
certain other phases of the union activity concomitant to the picket- 
ing which might have been objectionable per se, but apparently based 
its decision mainly upon the fact that the purpose of the picketing 
was unlawful. It said :**° 


“Peaceful picketing is now recognized as an exercise of the 
right to free speech and therefore lawful. . . . However, it 
cannot be made the cover for concerted action against an em- 
ployer in order to achieve an unlawful or prohibited object, such 
as to compel an employer to coerce his employees to join a 
union. 


Because of the change in legislative designation with respect to 
what may be a lawful objective of labor activity, this case and the 
case of Wisconsin E. R. Board v. Milk, etc. Union™ reached a 
result directly opposite from that reached on similar facts in Ameri- 
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can Furn. Co. v. I. B. of T. C. and H. of A., five years earlier.” 
The following excerpt from the Retail Clerks’ case appears to 
summarize our court’s understanding of the limits of the immunity 
accorded to picketing by the decisions of the United States Supreme 
Court : 


“Under the recent decisions of the United States Supreme 
Court, referred to above, picketing characterized by violence, 
intimidation, show of force, blocking of entrances, or even peace- 
ful picketing in such a background, may be prohibited by the 
state and enjoined by the state courts; so, also may peaceful 
picketing for an unlawful purpose. 

“As hereinbefore indicated, we hold that the evidence sustains 
a finding that the purpose and intent of the picketing was to put 
pressure upon the employer to commit an unfair labor practice 
and coerce its employees to join the union. This being the pur- 
pose, the picketing is unlawful; and under the decisions of this 
court, and the United States Supreme Court it may be enjoined. 

“The activities of the unions, as outlined in the findings, far 
surpassed the limits of constitutional free speech. The whole 
setup was designed to coerce the employees, through or by the 
agency of the employer, and thus deprive them of the right of 
free choice which they had under sec. 111.04, Stats. 1939; and 
also to coerce the employer to interfere with the employees’ 
right of free choice, which the employer could not do without 
being guilty of an unfair labor practice, under sec. 111.06 (1), 
(2), and (3). It was within the power of the Wisconsin Employ- 
ment Relations Board to require appellant unions to cease and 
desist from their activities, which were clearly unlawful.” 


The rule that picketing is not entitled to protection as the exercise 
of the right of free speech when its object is unlawful would seem 
to be as concrete and simple of application as could be devised. Even 
that, however, may leave room for some conjecture as to future 
cases. How far may a legislature go in declaring an objective unlawful 
and thus illegalize picketing? It is hardly to be supposed, for instance, 
that a law would be sustained prohibiting all picketing in support of 
a demand for shorter hours. 


C. FREEDOM OF SPEECH APART FROM PICKETING 


The last challenge against a board order on the free speech basis 
is found in Christoffel v. Wisconsin E. R. Board,™ which was not a 
picketing case. The challenge was directed against a part of the 
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board’s order requiring a labor union and its president to desist from 
attempting to coerce or intimidate employees in the exercise of their 
freedom of choice as to labor activity by assaults, threats, false 
accusations of crimes and by “continuous solicitation of membership 
if objected to,” “or by any other manner or in any other way.” 

The court there stated that the dividing line between the exercise 
of freedom of speech and coercion was to be determined on the same 
basis as had previously been outlined in Wisconsin Labor R. Board 
v. Fred L. Rueping Co.,*" with respect to employer activity. The 
court said :*° 


“We do not ascribe ignorance and stupidity to the members of 
labor unions. We consider they will without difficulty be able to 
determine whether their acts done and statements made to induce 
membership and assistance in union activities are merely pursua- 
sive and peaceful or threaten injury if the requests made are not 
granted and therefore coercive or intimidating. . . .” 


D. BoycoTTInG 


Picketing is rarely carried on in isolation, but in a great majority 
of instances involves other activities whose potency in persuasion is 
often greater than the mere carrying of banners. One of the complica- 
tions arising from the identifications of picketing as a form of free 
speech is in the determination of the extent to which the constitutional 
immunity accorded free speech would apply to such concomitant 
activity. 

Some authorities have criticized the classification of picketing as 
a form of speech on the ground that it is rarely, if ever, an attempt 
to apprise the public of all the facts of a labor dispute, to which 
purpose it is not well adapted because of the limitations of space 
and time, but that it is basically an appeal to sympathy or to the sense 
of embarrassment of prospective customers of the picketed estab- 
lishment.” Indeed, Justice Douglas in the concurring opinion in 
Bakery Drivers Local v. Wohl said: 


“Picketing by an organized group is more than free speech, 
since it involves patrol of a particular locality and since the very 
presence of a picket line may induce action of one kind or an- 
other, quite irrespective of the nature of the ideas which are 
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being disseminated. Hence those aspects of picketing make it 
the subject of restrictive regulation.” 


The courts have decided that free speech immunity offers no pro- 
tection to picketing which is enmeshed with physical violence,” but 
the extent to which other types of coercive activities attendant upon 
picketing may be regulated is still questionable, assuming that the 
objective is lawful. 

One of the most omnipresent concomitants of picketing is the 
boycott, without which a picket line might in some circumstances 
have little potency. The majority of nationally and internationally 
affiliated unions have by-laws imposing on members the obligation 
to refrain from patronizing establishments which are being picketed 
by a recognized union, and imposing a substantial penalty for a 
violation. Many collective bargaining contracts have provisions under 
which an employer may not require employees to cross a union picket 
line. These obligations do not depend upon the merits of the dispute 
nor the nature of the information disseminated by means of the picket 
line. The automatic effect, if not the primary purpose, of throwing 
out a picket line by a nationally affiliated union, is to invoke these 
by-laws and contract provisions and so to prevent patronage of the 
picketed establishment and to prevent its receiving delivery of mer- 
chandise, transportation services, and the like. The Thornhill case* 
appears to be authority for the proposition that voluntary boycotting, 
which results from picketing through the dissemination of informa- 
tion and persuasion, falls within the constitutional immunity accorded 
to free speech. The court said: 


“.. . It may be that effective exercise of the means of ad- 
vancing public knowledge may persuade some of those reached 
to refrain from entering into advantageous relations with the 
business establishment which is the scene of the dispute. Every 
expression of opinion on matters that are important has the 
potentiality of inducing action in the interests of one rather 
than another group in society.” 


Whether a concerted boycott of a large number of affiiiated unions, 
which is enforced by penalty pursuant to a preconceived agreement, 
may be considered the result of the persuasive power of the informa- 
tion disseminated by a particular picket line, has not been expressly 
decided. .« 
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In Hotel & R. E. I. Alliance v. Wis. E. R. Board, the order of 
the Wisconsin Employment Relations Board was directed against 
boycotting as well as picketing, but the decision in both the state 
and federal courts sustained the order as a whole on the basis of the 
force and violence involved in the activities. The board’s order in 
the case of Wisconsin E. R. Board v. Milk, etc. Union, also pro- 
hibited boycotting. The court had no occasion to consider separately 
the status of boycotting for the reason that all concerted activities 
there involved, including the peaceful picketing, were held subject 
to the restrictive power of the state on account of their lawful 
objective. 

On the other hand, the case of Wisconsin E. R. Board v. Inter- 
national Assoc., etc.* may be considered as authority for the proposi- 
tion that, where picketing is immune from state restriction as an 
exercise of free speech, boycotting which is a part of the same con- 
certed plan is also immune. The state board’s order in that case 
directed the unions to discontinue engaging in secondary boycotts as 
well as a boycott of the employer. The entire order was stricken 
down as an infringement upon the guarantee of free speech. 

In Retail Clerks’ Union v. Wisconsin E. R. Board, the coercive 
effect of the boycott was considered independently from the picket- 
ing activities. Since, however the entire order of the state board was 
sustained on the basis that the objectives of the concreted activities 
were unlawful, it was unnecessary to decide to what extent the 
picketing might be restrained by state law by reason of its enmesh- 
ment with a boycott planned and maintained by force. The Retail 
Clerks’ case differed from the case of Wis. E. R. Board v. Inter- 
national Assoc. etc.“ in that the record in the former case contained 
evidence from which it might be inferred that the primary purpose 
of throwing out the picket line was not “for the purpose of adver- 
tising” but “as a signal to set in motion a secondary boycott.” In the 
Retail Clerks’ case the business agent of the union which threw out 
the picket line apprised other unions of the community that they 
were expected to live up to their by-laws which imposed fines as 
high as $50.00 upon any member who patronized a picketed store. 
The business agent removed the keys from a truck which a driver 
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attempted to use to make deliveries, in order to insure that the store 
should receive no transportation service. Certain union members 
who had violated the rule of crossing the picket line were compelled 
as a penalty to join the line for a certain period. Customers were 
threatened with the loss of their jobs if they patronized the store, 
and in at least one case a customer returned merchandise already 
purchased because of such a threat. 

The majority opinion stated that it did not hold that appellant 
unions might not inform other unions that a picket line had been 
established and ask union members to live up to their by-laws and 
not go through the picket line when the purpose of such activity is 
one permitted by the law. The court further stated, however, that 
“no one will question the right to enjoin those on the picket line 
from threatening and coercing customers of the store to the point 
of making them return merchandise purchased.”"* The concurring 
opinion of Justice Wickem specifically stated that he deemed the 
rule to be that the validity of the board’s sanction depended upon the 
fact that the purpose of the activities was unlawful, and that if the 
purpose had been lawful, the boycotting activities as well as the 
picketing would be within the constitutional protection.” 


E. STRIKING 


In the case of Public S. E. Union v. Wisconsin E. R. Board)” 
a union engaged in a strike contrary to a no-strike agreement in its 
collective bargaining contract. The state board ordered the union to 
cease violating its contract by striking, and the union challenged the 
order on the ground that it violated the constitutional provisions 
relating to involuntary servitude. Justice Brandeis in Dorchy v. 
Kansas, said that “(Neither the common law, nor the Fourteenth 
Amendment, confers the absolute right to strike”; but the recent 
history of constitutional law relating to picketing would seem to 
indicate that even though a matter was regarded as settled ten years 
ago, that is no guarantee that the rule may be the same ten years 
hence. The union which raised the question in the Public Service 
Employees Union case, happened to be incorporated. The court based 
its decision upholding the validity of the board’s order insofar as it 
inhibited striking upon the fact that corporations are not protected 
by the Fourteenth Amendment. 
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F. DELEGATION OF POWER 


In the case of Hotel & R. E. I. Alliance v. Wis. E. R. Board™ 
there were challenged the provisions of §111.06 (2) (e) of the 
Wisconsin statutes which make it an unfair labor practice to co- 
operate in picketing, boycotting, or any other overt concomitant of 
a strike unless a majority in a collective bargaining unit of the 
employees of an employer against whom such acts are primarily 
directed have voted by secret ballot to call a strike It was urged 
that this was an improper delegation of legislative power, since it 
made the question whether an act should constitute an unfair labor 
practice dependent on the vote of a majority of the employees in 
a unit. The court upheld the principle of majority rule in relation 
to such matters as collective bargaining and authorization of strikes. 
It said in part: 

. .. This argument is an attack upon a principle which 
is fundamental in the attempt of the legislature and of Congress 
to regulate labor relations. The principle upon which authorized 
collective bargaining depends is that the rule of the majority 
within an — collective-bargaining unit shall bind the 
minority. . 


G. UNCERTAINTY 


In the same case’ the same provision of the Wisconsin Employ- 
ment Peace Act was challenged on the ground that the terms “picket- 
ing” and “boycotting” are so vague and indefinite as to render the 
entire agin void. The court answered :™ 


. While it is true that the terms ‘picketing’ and ‘boy- 
cotting’ are not terms of definite legal content, ,, they are descrip- 
tive of a process well known to the law, .. . 


H. ConFLicT WITH War Powers OF THE FEDERAL GOVERNMENT 


In International B. of P. M. v. Wisconsin E .R. Board™ the Wis- 
consin Employment Relations Board directed an employer to cease 
observing a contract requiring new employees to join and maintain 
membership in a certain union, on the ground that such contract had 
not been validated by referendum as required by the Wisconsin law. 
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The board’s order was enforced by judgment of a circuit court, 
and after appeal to the supreme court the National War Labor 
Board entered a directive that the employer should include in its 
contract the closed-shop provision which the Wisconsin board order 
required it to delete. The federal courts regularly denied review to 
directives of the War Labor Board on the ground that they were 
advisory merely and had no legal effect, and the question arose 
whether such advisory action of a Federal agency could supersede 
the judgment of a state court. The supreme court of this state held 
that the order of the National War Labor Board, “having been 
issued in the exercise of the war powers of the Executive in time 
of war supplants and operates to suspend state action in regard to 
the same subject matter. . . .” The court did not review the pro- 
ceedings below, but ordered that the matter “remain in suspension 
in this court for the duration of the war or until such time as the 
order of the National War Labor Board ceases to be effective.” 


III 
CONSTRUCTION 
A. APPLICABILITY 


In International B. of E. W. v. Wisconsin E. R. Board, it was 
argued that the Wisconsin Employment Peace Act does not apply 
to an employer having employees outside Wisconsin as well as inside 
the state for the reason that the definition of “employee” under the 
act is limited to persons working for hire in the state of Wisconsin. 
The court held that while the effective area within which the state 
law operates is limited by the state boundaries, its provisions are 
controlling with respect to employment relations within the state even 
though the employer has other employees and other operations which 
are beyond the boundaries of Wisconsin and not subject to the state 
law. In that case the board held that an employer might not discharge 
employees under an all-union contract which had not been validated 
by a referendum under the Wisconsin law even though the bargain- 
ing unit covered by the contract included employees outside the 
state. It was not indicated how a referendum to legalize the closed 
shop under the Wisconsin law might be conducted. The state board 
had apparently taken the view that the contract might be validated 
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by a favorable vote of the designated portion of the Wisconsin 
employees in the unit. 

In Wis. E. R: Board v. Evangelical Deaconess Soc.," our court 
held that the Wisconsin Employment Peace Act applies to charitable 
associations which employ persons for hire, as well as to industrial 
enterprises. There are a number of authorities in other jurisdictions 
by which laws regulating employment conditions and relations have 
been interpreted to exempt religious and charitable associations. 
There is no express exemption in the Wisconsin Employment Peace 
Act and the court held that “since the policy of the statute is to 
promote peace in employment relations, to prevent rather than pro- 
mote strikes” there is nothing to indicate a legislative intent to 
exempt charitable institutions. The court indicated that the problems 
of employment peace with which the statute deals are common 
to all employments regardless of whether they are profit-making 
enterprises. 


B. BARGAINING REPRESENTATIVES AND BARGAINING UNITS 


Strangely enough, despite the differences in the Wisconsin law 
and the National Labor Relations Act with respect to what shall 
constitute a proper bargaining unit and how representatives shall 
be ascertained, there have been very few decisions interpreting the 
Wisconsin law with respect to those matters. 

The Wisconsin Employment Relations Board has interpreted the 
law to mean that if an employer employs only one person and that 
employee desires representation by a labor organization the employer 
is bound under the law to bargain with the chosen representative 
and to comply with any contract entered into. This result apparently 
presupposes that the term collective bargaining unit as used in the 
Wisconsin law comprehends a single employee if the employer has 
no others. Such interpretation by the board was approved by a 
circuit court by enforcement of the board order.“* The National 
Labor Relations Board does not recognize a single employee as an 
appropriate bargaining unit.” 

Since the Wisconsin law defines in terms what may constitute a 
bargaining unit, such discretion as the Wisconsin board may have 
in cases involving the determination of a unit is necessarily re- 
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stricted by the statutory definition. The definition provides that the 
unit shall comprehend all of the employees of one employer except 
that a single craft division, department or plant may be constituted 
a separate unit by a vote of its employees. The board has ruled that 
these express terms necessarily imply an additional type of unit 
which comprehends the residue of employees after any one craft, 
division or department has been separated, even though that residue 
does not constitute all of the employees, nor can it be termed a 
single craft, division or department. The board’s interpretation was 
approved by a circuit court, but the question did not reach the 
supreme court.’ 

There are two appeals now pending before the supreme court 
from circuit court judgments sustaining the Wisconsin Employment 
Relations Board’s findings and interpretations with respect to bar- 
gaining units. One involves the question of how strictly the term 
“craft” must be construed; whether it may include persons whose 
work involves the same general objective, although technically their 
work differs, so that some might be eligible also to membership in 
an entirely different craft." The other involves the question of how 
liberally the term “department” may be construed, and whether a 
liberal construction may be sustained if it conflicts with a policy of 
the National Labor Relations Board in determining what shall con- 
stitute a collective bargaining unit. Such further authoritative prece- 
dent as to what may constitute a proper bargaining unit under the 
Wisconsin law may be available before the summer recess of the 
supreme court. 

The only case decided by the supreme court involving a serious 
question respecting the status of a union as a bargaining representa- 
tive arose in Wisconsin E. R. Board v. Int. Asso. etc. In that case 
an election had been conducted by which the majority of employees 
chose a certain union as their representative in 1937. At the time of 
the election the union had a substantial membership among the 
employees. During the ensuing three years the membership dropped 
to an insignificant number, and during the latter two years the union 
had no bargaining relations with the employer. The board found 
that under the circumstances the union no longer had the right to 
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represent the employees as their exclusive bargaining agent. The 
court held, however, that the loss in membership did not necessarily 
indicate that the employees had withdrawn their appointment of the 
union as their representative. The court said :™™ 


“ 


. nowhere in the statutes is membership in a union indi- 
cated to be a test as to whether a particular union shall be eligible 
to become or to continue to be the exclusive bargaining repre- 
sentative of a unit of an employer’s workers. On the contrary, 
when duly elected as such representative of all such workers, the 
union is the representative for all of them regardless of whether 
or not they are then or thereafter members thereof; and the 
union’s status as such representative is presumed to continue on 
behalf of all such workers until the termination thereof in some 
regally effective manner as shown or authoritatively deter- 
mined. . . .” 


C. EMPLOYER UNFAIR PRACTICES 


In view of the fact that a number of our employer unfair labor 
practices under the Wisconsin act are similar to those defined by 
the National Labor Relations Act, and since there is much precedent 
construing the latter, it is not surprising that there have not been 
many judicial interpretations in Wisconsin as to what type of con- 
duct may constitute an employer unfair practice. 


1. Interference with Employee Rights, sec. 111.01 (a), 
Wis. Stat. 

In Appleton Chair Corp. v. United Brotherhood, ** the employer, 
on being apprised of certain activities which were being conducted 
among its employees with a view to organizing and calling a strike, 
posted a notice to the effect that it had many applications for jobs 
and that employees not reporting for work the following morning 
would be considered to have quit. Such notice, along with the em- 
ployer’s delays in bargaining, was held to support a finding that 
the employer had interfered with its employees’ right of free choice 
as to concerted activities. Concerted activities were apparently there 
recognized to include the right to strike. 


2. Interference with Employee Rights and Discrimination 
to Encourage Union Membership, secs. 111.01 (1) (a) 
and (c), Wis. Stat. 
Probably the most difficult and important question respecting 
what constitutes an employer unfair labor practice was raised in 
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connection with the work-permit requirements of a contract in /nter- 
national Union, etc. v. Wisconsin E. R. Board. In that case the 
employer had entered into a contract by which all new employees 
were required either to join a union or obtain a work-permit from 
such union at a fee of one and one-half times the cost of monthly 
union dues. Two employees were discharged because they were 
neither members of the union nor did they hold work-permits from 
it. The board found that the contract and the discharges thereunder 
encouraged membership in the labor organization and that since the 
contract had not been validated as an all-union agreement by vote 
of the employees it was contrary to sec. 111.06 (1) (c) Wis. Stat. 
The union contended that the work-permit requirement was not an 
encouragement to join the union, but only a device to compel non- 
members to pay their fair share of the cost of being represented by 
the union in bargaining negotiations. The supreme court, in a four- 
to-three decision, held that the requirement of a work-permit fee 
of one and one-half times the union membership, whether or not 
it encouraged membership in the union, was still an unfair labor 
practice under sec. 111.06 (1) (a) of the statutes in that it inter- 
fered with the right of an employee to refrain from assisting a union. 
The payment of a permit fee, the court held, clearly constituted 
such assistance. 

The contract also contained a provision for maintenance of mem- 
bership of employees belonging to the union. This, the court held, 
was clearly an encouragement of membership in the union. 

3. Discrimination to Discourage Union Membership, sec. 
111.06 (1) (c), Wis. Stat. 

In Century Building Co. v. Wis. E. R. Board, it was held that 
employer discrimination against employees on account of the em- 
ployer’s belief with respect to their union activities is an unfair labor 
practice under sec. 111.06 (1) (c) even though his beliefs are 
erroneous. 


4. Refusal to Bargain, sec. 111.06 (1) (d) Wis. Stat. 


In Appleton Chair Corp. v. United Brotherhood, it was recog- 
nized that meetings of the employer with the representative of his 
employees are not alone sufficient to comply with the employer’s 





167 245 Wis. 417, 14 N.W. (2d) 872 (1944). 
168 235 Wis. 376, 291 N.W. 305 (1940). 
169 239 Wis. 337, 1 N.W. (2d) 188 (1941). 
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bargaining obligation, but that he must also make a genuine effort 
to reach an agreement. 


5. Violation of Collective Bargaining Agreement, sec. 111.06 
(1) (f), Wis. Stat. 

The unfair labor practice by an employer under sec. 111.06 (1) (f) 
of the Wisconsin statutes, which is not paralleled in the National 
Labor Relations Act, may sometimes impose upon the administrative 
agency the necessity of interpreting a contract. 

In Nash-Kelvinator Corp. v. Wisconsin E. R. Board” a union 
charged an employer with the unfair labor practice of violating its 
collective bargaining contract by refusing to recognize the union as 
the representative of certain employees working in metallurgists’ 
laboratories in the testing of materials. By the contract the union 
had been recognized as the representative of employees in various 
company departments excluding employees “working on costs, sched- 
uling or control of production or in any supervisory capacity.” The 
employer contended that the employees working in the testing de- 
partments had the function of accepting or rejecting materials and 
were working on control of production so that the contract precluded 
the union from representing them. The supreme court sustained the 
board’s interpretation of the contract saying: 


“. . . The metallurgists and laboratory employees are no more 
engaged in ‘control of production’ than is a workman who re- 
jects a crooked nail, a screw, or bolt with a defective head or 
thread or a defective board from use in a product he is working 
asa 


D. EmpLovEE UNFAIR PRACTICES 


For employee unfair labor practices there has been no precedent 
in decisions of the federal courts. 


1. Inducing Employer to Interfere with Rights of Em- 
ployees and Intimidating Employees in Enjoyment of Such 
Rights, sec. 111.06 (2) (a) and (b), Wis. Stat. 

The Wisconsin law makes it an unfair labor practice on the part 
of employees or unions to coerce or intimidate employees in the 
enjoyment of the right to engage in or refrain from union activities, 
or to coerce, intimidate or induce an employer to interfere with such 
right.** 





170 247 Wis. 202, 19 N.W. (2d) 255 (1945). 
171 Wis. Stat. §§111.06 (2) (a) and (b) (1945). 
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In Retail Clerks’ Union v. Wisconsin E. R. Board, the court 
upheld an order of the state board in which it was found that a 
campaign of picketing and boycotting of a retail store, the employees 
of which had declined to join a union, constituted unfair labor 
practices under these provisions. The court there stated that coercion 
or intimidation is not necessarily limited to threats of violence to 
person or property but that coercion may be accomplished by fear 
of the loss of business or wages. 

In Christoffel v. Wisconsin E. R. Board,™ a union carried on a 
prolonged campaign to induce a certain employee of the Allis- 
Chalmers Co. to reinstate his union membership. After weeks of 
unsuccessful solicitation, union stewards successively demanded his 
transfer from several departments on the ground that union members 
in such departments would refuse to work with him. As the em- 
ployee’s refusals to join the union grew more emphatic and his 
antipathy to the union more apparent, the bitterness of ardent union 
members increased. One evening union members were stationed at 
all exits to the plant to intercept him when he left work. When the 
employee and another non-union member emerged and went to their 
car, the union men surrounded it and engaged in some violent 
language and conduct, during which a stone was thrown through 
the rear window of the car. The two non-union employees drove off 
to report the incident at a police station. The union members made 
a countercharge that, in driving away, the two employees had at- 
tempted to run down and kill one of their members. When the 
district attorney declined to prosecute the union’s charge, it appealed 
to the governor to appoint someone who would. The union demanded 
of the employer that it discharge the two employees involved in the 
automobile incident, and the discharge demand was one of the issues 
in the strike which followed. 

The conduct covered by the facts so found by the board was held 
to constitute unfair labor practice on the part of the union and 
certain of its officers on the two grounds that it was an attempt to 
induce the employer to interfere with the rights of the employees, 
and that it was an attempt to intimidate the employees so as to 
override their right of,free choice. The court held that such acts as 
threatening the employees with bodily harm and loss of jobs, assault- 
ing them or threatening them with bodily harm, and accusing them 
of the commission of criminal offenses did tend to intimidate them 





172 242 Wis. 21, 6 N.W. (2d) 698 (1942). 
178 243 Wis. 332, 10 N.W. (2d) 197 (1943), cert. den. 320 U.S. 776 (1943). 
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in their enjoyment of the right either to select a bargaining repre- 
sentative of their own choosing or to refrain from doing so; and 
that the demand that the employer discharge the men, reinforced by 
a strike threat, was an attempt to induce it to interfere with the 
employee’s rights. The court further held that the fact that the con- 
duct failed to effect its purpose did not prevent it from constituting 
an unfair labor practice. The court said: 


“. . . The act does not say that only acts that are successful 
fall within its ban, and that is not to be implied. To give the act 
the construction contended for would render it ineffectual to 
protect employees against unfair labor practices. It would not 
lock the barn until after the horse was stolen. . . .” 


This case also took into consideration as a part of the objectionable 
activity by which the unfair labor practice was effected, and which 
was prohibited by the remedial order, “continuously soliciting em- 
ployees to join the union over their objection.” The court said :** 


“. . . As to (1) while no cases have held that the specific acts 
of continuous solicitations to join the union against objection is 
an unfair labor practice, the continuous and persistent solicita- 
tions of Bohachef harassed and hindered him in the enjoyment 
of his legal right not to join the union. It was done for the pur- 
pose of so harassing, annoying, and persecuting him as to cause 
him eventually to join the union against his will rather than en- 
dure it. The board might rightly so infer from the evidence. 
Such solicitations tend to provoke breaches of the peace by vio- 
lence. They destroy the right of the persecuted employee to 
pursue his work in peace and frustrate the declared purpose of 
the act to promote ‘industrial peace,’ sec. 111.01, ag and 
peaceful relations between employees as well as between em- 
ployer and employees.” 


It is unlikely that the case intended to establish the proposition that 
mere solicitation of membership, without more, is an unfair labor 
practice no matter how persistent; but rather that it may be con- 
sidered as a part of the totality of the conduct to determine its 
coercive effect, as the United States Supreme Court has said may be 
done with respect to an employer’s statement of his opinions.” 

2. Picketing and Overt Concomitants of Strike without 
Strike Vote, sec. 111.06 (2) (e) 

Construction of the provision, which makes it an unfair labor 
practice to engage in picketing, boycotting or other overt concomi- 
tants of a strike unless a majority of the employees have voted to 





174 243 Wis. 332, 350, 10 N.W. (2d) 197 (1943). 
175 N.L.R.B. v. Virginia Electric and Power co., 314 U.S. 469 (1941). 
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strike, has occasioned some difficulty in ascertaining to what extent 
it may be regarded as an infringement upon the rights of minorities. 
The provision was discussed extensively in Hotel & R. E. I. Alliance 
v. Wis: E. R. Board.*® The statutory provision itself excepts such 
activities as are an exercise of constitutionally guaranteed free speech. 
The court said in part: 


“. . . Less than a majority may strike, but they will be under 
the restrictions of the statutes as to the methods of coercion 
which they may use. Sec. 103.53 specifies with particularity 
what may be considered legal in the conduct of.a labor dispute. 
These enumerated means striking employees not guilty of an 
unfair labor practice are at liberty to employ . . . The sole 
difference between coercive acts in support of a strike which 
has been called by a majority of members of a collective bargain- 
ing unit and one which has not been so called is that the members 
of a minority group do not have the benefit of sec. 103.53, that 
is, by indulging in an unauthorized strike they lose their priv- 
ileges under that section and are subject to the provisions of ch. 
111, Stats. 1939, relating to unfair labor practices. . . .” 


Since the same constitutional immunities protect picketing and 
concomitant activities whether they are engaged in pursuant to a 
strike called by a majority vote or otherwise, it is a little difficult 
to gauge just what activities might be considered unfair labor prac- 
tices and proscribed solely on the basis of sec. 111.06 (2) (e), 
Wis. Stat. 

Since the decision of the above case, employees have on several 
occasions been found to have committed unfair practices by picketing 
or engaging in similar activities without a strike vote, but where 
the acts have been proscribed by the board they would likewise have 
been activities which could have been prevented under other defini- 
tions of unfair labor practices, such as picketing and boycotting for 
unlawful purposes, mass picketing, interference with the use of 
streets and the like.’” 


3. Concerted Activities which are Objectionable per se with- 
out Regard to Purpose, sec. 111.06 (2) (f) (g) and (h) 


The case of Allen-Bradley Local 1111 v. Wisconsin E. R. Board,’™ 
was one in which a strike was called by a majority vote and there 





176 236 Wis. 329, 294 N.W. 632, 295 N.W. 634 (1941). 
177 Wis. E. R. Board v. Milk Etc. Union, 238 Wis. 379, 299 N.W. 31 (1941); 
Appleton Chair Corp. v. United Brotherhood, 239 Wis. 21, 6 N.W. (2d) 698 
(1942); Retail Clerks’ Union v. Wis. E. R. Board, 242 Wis. 21, 6 N.W. (2d) 
698 (1942); Wis. E. R. Board v. International Assoc. etc., 241 Wis. 286, 6 N.W. 
(2d) 339 (1942). 
178 237 Wis. 164, 295 N.W. 791 (1941), affirmed 315 U.S. 740 (1942). 
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was no question as to the legality of the union’s demands. Both the 
Wisconsin Supreme Court and the United States Supreme Court 
upheld the board’s order prohibiting mass picketing, threatening 
employees, obstructing streets and factory entrances, and picketing 
homes of employees, although these activities were incidental to a 
lawful strike and in support of lawful demands by the union. 

Similar activities were prohibited in Wisconsin E. R. Board v. 
Milk, etc. Union*” but there they were enmeshed with activities which 
would have been lawful except for their illegal objective, so that the 
entire activity could have been enjoined without recourse to the 
provisions relating to what activity is objectionable under any 
circumstances. 

It would appear from Wis. E. R. Board v. International Assoc. 
etc." that such activities as the secondary boycott, which is defined 
in the statute as an unfair practice regardless of objective, may be 
enjoined by the board only when the purpose is illegal. The court 
did not specifically discuss the question of the secondary boycott 
in that case, and it may be that the portion of the board’s order 
relating to that activity was not deemed severable from that relating 
to picketing which was held invalid. There has been no case in 
which the secondary boycott has been considered alone, apart from 
objective or other concomitant activities. 

What constitutes picketing as that term is used in the unfair labor 
practice provisions was discussed in Wisconsin E. R. Board v. Milk, 
etc. Union, and it was there held that carrying banners before a 
certain place of business constitutes a picketing of that place regard- 
less of the contention that it was directed against employees making 
deliveries at such places. The court said: 


“The union contends that the picketing done at the places of 
business of the company’s customers was not aimed at the owners 
of these places and that these places therefore were not picketed, 
but that the picketing involved was only of the trucks and their 
drivers. We regard this contention as sophistry. In our opinion 
it constituted a picketing of the places of business before which 
it occurred.” 


E. Unrarr Practices sy Unions, sec. 111.06 (3) Wis. Stat. 


Since the Wisconsin statutes make it an unfair labor practice for 
any person or association to do acts to influence the outcome of a 





179 238 Wis. 379, 299 N.W. 31, cert. den. 316 U.S. 668 (1942). 
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labor controversy which would be unfair labor practices if done by 
employers and employees, the question has arisen to what extent 
unions may be held responsible for acts of individual members. The 
union involved in Christoffel v. Wisconsin E. R. Board urged that 
it could not be bound by acts of its members. The court pointed out 
that employers are bound by the acts of their supervisory employees 
and that correspondingly unions should be bound by acts of their 
officers. The court held that ordinary rules of agency do not apply, 
and that it is as true of a union as of an employer that it may be 
responsible for acts which it has not expressly authorized. 


F,. REMEDIAL POWERS OF THE STATE BoarD 


It seems fairly well settled that even if the board finds upon a 
complaint brought before it that an unfair labor practice has been 
committed, it is not obligated to make any affirmative remedial order. 
As stated in Allen-Bradley Local 1111 v. Wis. E. R. Board,” 


“It is considered, in view of the large discretionary power 
committed to the board, that the act affects the rights of parties 
to a controversy pending before the board only in the manner 
and to the extent prescribed by the order . . .” 


In that case the board found 14 employees guilty of unfair labor 
practices but did not make any order respecting them. 

In Appleton Chair Corp. v. United Brotherhood,™ the board 
found both the employer and employees guilty of unfair labor prac- 
tice and directed a remedial order against the employer but not 
against the employees. The court said: 


“Sec. 111.07 (4) Stats., says that ‘final orders may’ do the 
things stated. It does not say the board shall do them. It clearly 
vests in the board a power which it may exercise according to 
its discretion. In furtherance of public policy where there are 
unfair labor practices on the part of both employer and employee 
the board by reason of its disinterested position is authorized to 
order the remedy most consistent with the public interest.” 


According to Christoffel v. Wisconsin E. R. Board,™ the discre- 
tionary powers of the board respecting what remedial action shall 
be ordered are broad. The court indicated that the only limitation 
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upon the board’s discretion is whether the action ordered is deemed 
appropriate to carry out the policies of the law: 


“The finding that the action required would effectuate the pur- 
poses of the act indicates that the board deemed the action 
ordered proper, and whether the action ordered was appropriate 
to effectuate the purpose of the act was for the board to 
decide . . .” 


The act expressly authorizes the board to order reinstatement of 
employees improperly discharged. In Century Building Company v. 
Wis. E. R. Board, the court upheld the board’s reinstatement order 
despite the employer’s contention that circumstances had changed 
so that there was no longer work available for the discharged 
employees. 

The act also expressly authorizes the board to order back pay 
when it finds an employee has been improperly discharged. That this 
power is not unlimited is indicated by Folding Furniture Works v. 
Wisconsin L. R. Board. Although that case was decided under the 
old Wisconsin Labor Relations Act, the provision respecting the 
board’s remedial power was very similar to that under the present 
act. In that case the board ordered back pay for all discharged 
employees from the date of discharge to the date when the employer 
should offer full reinstatement. The record showed not only that 
the amount of back pay involved would spell ruin to the employer 
because of its enormity, but also that the employer had offered 
during the hearing to reinstate the employees. The court held that 
the amount of back pay ordered had no relation to effectuating the 
policies of the act, and that the remedy should have taken into con- 
sideration the offers of reinstatement made during the proceedings. 

A further limitation upon the board’s remedial power was pro- 
nounced by the supreme court in Int. Union, etc. v. Wis. E.R. 
Board.” The court there held that where the wrongful discharge of 
an employee was the result of unfair labor practice both by an em- 
ployer and a union, the board had no power to direct that one half 
of the back pay ordered should be paid by the union. The appellants 
in that case had not challenged that portion of. the board’s order, 
however, and the question was not argued or briefed. For that 
reason, the same question was later raised by the board in Int. B. of 
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P. M. v. Wis. E. R. Board,” which has not yet been decided by the 
supreme court because of the suspension upon a War Labor Board 
directive. 


IV 
PROCEDURE FOR ENFORCEMENT AND REVIEW 
A. ENFORCEMENT 


An order by the state board is without real legal effect until it 
receives the stamp of judicial approval through a judgment of en- 
forcement. Although the court’s judgment has much the same effect 
as an injunction by a court of equity, so that violation is punishable 
by a civil contempt proceeding, the supreme court has said that the 
enforcement procedure is not governed by rules of equity.” In a 
contempt proceeding for a violation of a circuit court judgment en- 
forcing a board order, request was made for a jury trial pursuant 
to section 103.60 of the Wisconsin statutes. The court held that that 
section does not apply to contempt proceedings for violation of a 
judgment enforcing an order of the Wisconsin Employment Rela- 
tions Board, because the latter is not a “proceeding cognizable by a 
court of equity to enjoin an unlawful act causing irreparable injury, 
but a statutory proceeding to review and enforce an order of an 
administrative board.” 

The nature of the board’s interest as a party in the enforcement 
proceeding was questioned in Gas & By-Products, etc. v. Wisconsin 
E. R. Board.” In that case the employer, the union, and an employee 
who had been unlawfully discharged, adjusted their differences be- 
tween themselves and asked that the proceeding be dismissed. The 
request did not come until after the board’s order was entered and 
petition for enforcement had been made to the proper circuit court. 
Even though the parties directly involved were satisfied, the board 
was not of the opinion that their personal adjustment would do away 
with the unfair labor practice nor expunge its effects. The board 
declined to withdraw its petition for enforcement. The trial court 
held that the board was not a party in interest and that the proceeding 
involved no public right separable from the private rights repre- 
sented by the other parties. It accordingly dismissed the petition. 
The board appealed. Following the appeal a different union was 





190 245 Wis. 541, 15 N.W. (2d) 806 (1944). 
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selected by the employees as their bargaining representative and all 
other parties involved in the case defaulted. The trial court was ac- 
cordingly reversed without opinion. 

In a later case’ the supreme court expressly recognized that the 
board, as a party, represents a public interest separate from the 
interests of the other parties, and that it may prosecute an appeal 
even over the objection of such other parties. The court said: 


“The state board under the state act, like the national board 
under the national act, ‘asserts a public right vested in it as a 
public body, charged in the public interest with the duty of pre- 
venting unfair labor practice.’ . The board is authorized, and 
it is its duty, under section 111 07 (7 ), Wis. Stats., to take action 
appropriate to enforcement of its order, 


B. REVIEW 


In addition to the review which of necessity takes place before an 
order of the board may become legally effective through a judgment 
of enforcement, the statutes give aggrieved parties the right to com- 

-mence action for review upon their own initiative. Such review may 
be had only after issuance of final orders of the board, or certifica- 
tions of the results of elections or referenda. Neither a union nor 
any other party interested may prevent the holding of a referendum 
upon a closed-shop contract, or an election of a representative, or a 
vote upon a bargaining unit by appealing from action of the board 
preliminary to such election.™ 


C. ExTENT oF Court’s FUNCTIONS IN ENFORCEMENT 
AND REVIEW PROCEEDINGS 


No attempt will be made to cite all the cases dealing with the limi- 
tations upon the court’s powers with respect to a board order which 
is before it for review either upon the petition of the board for 
enforcement or upon appeal. Generally speaking, the rules are very 
much the same as those relating to review of action of other state 
administrative agencies. As stated by the supreme court in Retail 
Clerks’ Union v. Wisconsin E. R. Board:** 
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“The extent of the review by the courts is the same as that 
under the Workmen’s Compensation Act, that is, there must be 
some evidence tending to support the finding of the board, and, 
if this is discovered, the court may not weigh the evidence to 
ascertain whether it preponderates in favor of the finding.” 


Because of the rule that the extent of the immunity of conduct 
under the free speech guaranty in the constitution depends upon the 
purpose for which the conduct is pursued, the ascertainment of that 
purpose assumes a large role in the enforcement of the law in specific 
cases. Under the Wisconsin Employment Peace Act the determination 
of the objective for which either employer or employee conduct is 
pursued is a function of the administrative body rather than of the 
courts. 

With respect to an employer’s exercise of his right to speak freely 
the supreme court said in Wisconsin Labor R. Board v. Fred Rueping 
L.ta” 


“The distinction between the exercise by an employer of his 
right of freedom of speech and the actual use of the spoken word 
as an instrumentality to overpower the will of employees is well 
understood, and constitutes the dividing line between what an 
employer may do and what he may not do. It may, of course, be 
dificult to determine in a particular case on which side of the 
line the activities of a particular employer fall, but this must be 
left to the trier of fact if there is room for conflicting inferences.” 


In Christoffel v. Wisconsin E. R. Board,™ the court held that the 
board might rightly infer from the evidence that continuous and 
persistent solicitations to join a union against the objection of the 
person solicited were done for the purpose of so harassing, annoying 
and persecuting him as to cause him eventually to join the union 
against his will rather than endure it. 

Again, in Retail Clerks’ Union v. Wisconsin E. R. Board,™ the 
court held that the drawing of inferences from the facts is a function 
of the board and not of the courts, that intent can usually be shown 
only by actions, and that it is for the board to infer the purpose of 
the conduct from the facts before it. The court said: 


“The board had authority to determine, from the evidence 
and the legitimate inferences which the evidence warranted, 
whether the picket line in question was established solely for the 
purpose of advertising or whether it was established as a signal 
to set in motion a secondary boycott to injure the business of 
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the store with the purpose of coercing and inducing the employer 
to interfere with the rights of its employees to refrain from join- 
ing or assisting either union.” 


D. EFFECT OF THE ADMINISTRATIVE PROCEDURE ACT 


Prior to the enactment of the Administrative Procedure Act,’” 
petitions for enforcement and petitions for review of a board order 
were commonly joined in a single action because the issues were 
identical under secs. 111.07 and 111.08 of the statutes as they then 
existed.” Under the Administrative Procedure Act the review pro- 
cedure takes a different title and involves different parties than the 
proceeding for enforcement.” There are involved prerequisites of 
service which are not essential in an action on the board’s petition 
for enforcement of its order, so that it is not possible to notice 
a review proceeding for hearing as soon as an enforcement 
proceeding.” 

There are also, now, different provisions relating to the extent of 
the court’s powers with respect to review of the board’s action in the 
two types of proceeding.** Whether the standard for review under 
the Administrative Procedure Act™ differs from the standard fixed 
in proceedings for enforcement of board orders has not yet been 
specifically determined. If it should be held that there is a difference 
in the function of the court under the two provisions, we might be 
faced with the anomalous result that an order of the board can be 
held valid in a proceeding brought for its enforcement and invalid in 
a proceeding for review commenced by an aggrieved party, or the 
reverse. 
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LAWYERS AND COURTS-MARTIAL 


DELMAR KARLEN* 


I 


One of the striking features about the judicial system of the 
Army is that lawyers have so little to do with it. A general court- 
martial, having the power to sentence a man to death or life imprison- 
ment, need not have a single member who is a lawyer—not even the 
law member,’ the trial judge advocate,’ or the defense counsel. The 
same is true of a special court-martial, which, though possessed of 
more limited jurisdiction as to punishment, nevertheless has power 
to impose a sentence of considerable severity, extending to confine- 
ment at hard labor for six months and forfeiture of two thirds of a 
soldier’s pay for six months. Moreover, the legal sufficiency of the 
record of its trial is passed upon and its sentence acted upon by an 
officer who need not be a lawyer and who need not have any legal 
help in making his determinations. A summary court-martial, con- 
sisting of a single officer who has power to impose a sentence 
involving imprisonment for one month and forfeiture of two thirds 
of a soldier’s pay for a month, is required to combine the functions 
of prosecuting attorney, defense counsel and judge; but he need 
not be a lawyer. The same officer in the same case also may be the 
authority referring the charges to himself for trial and reviewing 
the record of his own proceedings, in which case he has added to 





*Although the author of this article was serving as a Captain in the Judge 
Advocate General’s Department, Army of the United States, when the article 
was written in October, 1944, the opinions expressed herein are solely his own, 
and do not carry the sanction of the Judge Advocate General or the War De- 
partment. 

1The law member has duties analogous to those of a judge in a civilian jury 
trial. On questions as to the admissibility of evidence, he rules finally. On all 
other interlocutory questions, he rules subject to objection by any other member 
of the court-martial. Similar functions are performed by the president of a 
special court-martial, but all of his rulings are subject to objection by any other 
member of the court. Article of War 31; Ch. II, Sec. 1, Act of June 4, 1920; 
41 Stat. 793; 10 U.S.C. 1502 (hereafter cited “A.W.—”). 

2 The trial judge advocate is the prosecuting attorney. Upon him also devolves 
the duty of preparing the record of trial. Par. 41, MANuAL For Courts-MARTIAL, 
1928 (hereafter cited as “MCM, 1928”). 
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his duties the functions of a grand jury and an appellate court.’ 
But still he does not have to be a lawyer. 


II 


These instances of legal work being done by persons who are 
not lawyers are not fanciful possibilities but everyday occurrences. 
Since the work does not have to be done by lawyers, it very fre- 
quently is not done by them as a matter of practice. If a lawyer 
happens to do one of the jobs described, it is just as likely to be by 
accident as by design. 

An infantry division, which may be regarded as a fairly repre- 
sentative subdivision of the Army insofar as the administration of 
military justice is concerned, has assigned to it only two lawyers as 
such—the Staff Judge Advocate and his assistant. Besides their 
duties in the field of military justice, these officers must pass on tort 
claims for and against the government, review the proceedings of 
various quasi-legal boards, interpret the laws, regulations, circulars, 
bulletins and orders governing the military establishment, and 
render legal advice and assistance on a host of other official and 
personal questions pertaining to such matters as contracts, property 
disputes, income taxes, voting eligibility, divorces, wills and powers 
of attorney. With so many additional duties outside of the field 
of military justice, it is apparent that these two men cannot also 
perform the duties of investigating officers, trial judge advocates, 
defense counsel, court members, and advisers to the reviewing au- 
thorities for all of the general, special and summary courts-martial 
functioning within a division. Their work necessarily must be 
limited almost exclusively to reviewing records of trial, much in the 
manner of an appellate court.‘ 

In view of the scarcity of Army lawyers acting as such, who are 
the laymen called upon to do their work—to act as judges, prosecut- 
ing attorneys, and defense counsel? If without the benefit of formal 
legal schooling, are they at least specially trained in the limited field 





8 Not only in summary court cases, but also in special and general court cases, 
the same commander who refers a case for trial also possesses power to appoint 
and remove members of the court at will, and to decide upon the legal suffi- 
ciency of the trial and the propriety of the sentence. The reasons for the intimate 
connection between court-martial jurisdiction and the function of command are 
beyond the scope of this article. 

*In some organizations, it is the practice for the assistant staff judge advocate 
to act as law member or trial judge advocate on general court cases. With respect 
to the cases in which he so acts, he is disqualified from acting as adviser to 
the reviewing authority. A.W. 11. 
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of military justice? By no means. They are simply officers who can 
be spared from their other duties for the time being, or, more 
accurately, who can be assigned one more job in addition to their 
normal duties. The 4th Article of War provides that “when appoint- 
ing courts-marital the appointing authority shall detail as members 
thereof those officers of the command, who in his opinion, are best 
qualified for the duty by reason of age, training, experience, and 
judicial temperament,” but the terms used are so vague and general 
that they have little or no restrictive effect upon the commander’s 
discretion. Even the specific injunction of the 8th Article of War, 
that the law member of a general court-martial “shall be an officer 
of the Judge Advocate General’s Department,” is emasculated by 
the exception that “when an officer of that department is not avail- 
able for the purpose the appointing authority shall detail instead an 
officer of some other branch of the service selected by the appointing 
authority as specially qualified to perform the duties of law mem- 
ber.”** The practical test in all cases is “availability.” 

Those officers who actually are chosen to serve on courts-martial 
usually have neither the time, the training, nor the inclination to 
discharge their responsibilities properly. Being for the most part 
graduates of officer candidate schools or National Guard or Reserve 
officers on active duty, their only acquaintance with military law is 
likely to be that derived from a lecture or two, or from a few 
lessons in a correspondence course.* Their practical training, if any, 
is likely to be about equally extensive. Officers constantly are being 
called upon without previous experience to fill important posts when 
transfers, new assignments and revisions of tactical and training 
programs make changes in the personnel of courts-martial necessary. 
Thus a man who has never seen a military trial or been in a court- 
room may be appointed defense counsel in a capital case. The same 
man in civilian life probably wouldn’t dare to answer a traffic sum- 
mons without a lawyer at his side. Yet, merely by virtue of his 
appointment on a court-martial, he is deemed qualified to represent 
another man in a trial which may cost him his life. 





** Moreover, the law member of a general court-martial need not be present 
at any trial unless specifically directed by the appointing authority. In other 
words, lacking such a direction, his absence will not invalidate any trial. Par. 38c, 
MCM 1928; §80b TM 27-255. 

5In the peace-time Regular Army, many of the officers had the benefit of a 
course in military law at West Point, and those who were appointed to courts- 
martial had more time to devote to their duties. This article, however, is con- 
cerned with the conditions which prevail in time of war, when the Army is 
made up chiefly of civilians, only temporarily turned soldiers. 
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Meanwhile where are the many thousands of civilian lawyers who 
were drafted or otherwise called to duty and who are not serving in 
the Judge Advocate General’s Department? Many of them are 
privates or non-commissioned or warrant officers. As such, they 
are barred from being appointed on any kind of a court-martial,° 
and even from serving in such a capacity as that of an investigating 
officer. Those who are commissioned officers and thus eligible for 
service on courts-martial occupy no particular status by virtue of 
their legal training and experience. They are serving as commanders, 
executive officers, adjutants, and in dozens of other capacities 
where their general, as distinguished from their legal, skill can be 
used. The test as to their availability for service on courts-martial 
is the same as that for any other officers: can they be spared from 
their other duties? The decision of this question rests solely in the 
discretion of some higher commander, who may or may not ap- 
preciate the inportance of having skilled persons in key positions. 
If he decides not to make lawyers available, but instead to make 
available officers who are totally inadequate for the jobs, no one 
can question his decision. Even on the crucial matter of the appoint- 
ment of the law member of a general court, the commander’s de- 
cision is absolutely final. In a recent case," accused challenged the 
duly appointed law member for cause® on the ground that he was 
not a member of the Judge Advocate General’s Department as con- 7 
templated by the 8th Article of War, although officers of that de- 
partment were available to the appointing authority as shown by 
the fact that two of them were actually sitting as ordinary members 
of the court. The Board of Review held: 


“The designation of a law member was a matter for the ex- 
clusive determination of the appointing authority, was not sub- 
ject to review by the court on a challenge for cause, and cannot 
be re-examined by the Board of Review. The ruling of the 
court denying the challenge was correct, but evidence should 
not have been received on the question of availability.” 





6 There is no legal impediment to an accused’s choosing a soldier who is not 
an officer to represent him as individual defense counsel. As to the feasibility 
of such choice, however, see text. In any event, the practice is frowned on. $73, 
TM 27-255. 

7™$365 (9), Bull. J.A.G., Dec. 1943, Vol. II, No. 12, p. 466. 

8 Accused could not have challenged the law member peremptorily. A.W. 18. 

®A similar case appears in §365 (9), Bull. J.A.G., Aug. 1943, Vol. II, No. 8, 
p. 304. 
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III 


The legal situation in the Army thus presented is in sharp contrast 
to that prevailing in the civilian community, where the practice of 
law is regarded as a field properly reserved for specialists. An in- 
telligent man in civilian life would no more think of standing trial 
for a serious offense without a lawyer to defend him than he would 
think of having a man who was not a doctor remove his gall 
bladder. An enlightened community would no more tolerate a lay- 
man as a judge on its highest criminal court than it would tolerate 
him as the head of its best hospital. Most, if not all, states have 
passed stringent laws regulating admission to the bar, and constant 
efforts have been and are being made to raise the standards of 
professional competence required of lawyers, particularly of those 
holding judicial office. Practioners and judges in the criminal courts 
are not exempt from these standards. Every criminal trial involves 
a possible loss of liberty and forfeiture of property of the person 
being tried, as well as incalculable effects upon his personality and 
character. In view of the important interests thus placed in jeopardy, 
it is a matter of civic pride in most communities to make available, 
even to indigent persons accused of crime, the best legal talent that 
the community has to offer.”° 


IV 


Is there any sound reason for the vast contrast between the role 
of lawyers in the Army’s judicial system and their role in the ad- 
ministration of civilian justice? 

Certainly it cannot be found in the assumption, often tacitly and 
unthinkingly made, that the problems of military justice are so 
simple as not to require the attention of lawyers. The Articles of 
War are a statutory penal code much like the criminal code found 
in any state. They make punishable not only military offenses but 





10 A general comparison of the system of military justice with civilian systems 
of justice is beyond the purpose of this article. The differences, though many and 
important (see, e.g., footnote 3, supra), are not material to the matter under 
discussion here: the need for lawyers in key positions on courts which try crim- 
inal cases. A word of caution, however, as to the easy but somewhat confusing 
analogy between the civilian jury system and the court-martial system. The 
position of jurors is roughly analogous to that of the ordinary members of a 
court-martial as distinguished from those members who act as president, law 
member, trial judge advocate or defense counsel. The laymen who serve on 
juries are limited to deciding questions of fact. They are instructed as to the 
law they need to know by the court. The trials in which they participate are 
guided, controlled and dominated by lawyers and legally trained judges. 
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ordinary crimes as well. The 92nd and 93rd Articles cover murder, 
rape, manslaughter, mayhem, arson, burglary, housebreaking, rob- 
bery, larceny, embezzlement, perjury, forgery, sodomy and aggra- 
vated assaults. Other crimes familiar in civilian life are covered in 
other articles. For example, criminal attempts (which are the source 
of some of the knottiest problems in criminal law) are compre- 
hended within the 96th Article of War. These crimes do not change 
their character with the forums in which they are tried. It is no less 
difficult to defend a case of rape or prosecute a case of embezzle- 
ment in a court-martial than in a civilian court. 

As to purely military offenses, they, too, call for legal skill. While 
some, like absence without leave, are simple, involving only physical 
facts and requiring no proof of specific intention, they are not 
materially different from any of the offenses defined in civilian crim- 
inal codes. Other military offenses, like desertion, involve mental 
elements which are just as intangible and elusive as those which 
figure in civilian crimes involving mental elements. Defenses like 
insanity and drunkenness when set up against military offenses are 
no simpler than when set up against civilian crimes. 

The generality of some of the provisions of the Articles of War 
makes their interpretation and application often more difficult than 
in the case of civilian criminal codes. The 95th and 96th Articles of 
War have no counterpart in the penal code of any state. They pro- 
vide as follows: 


Art. 95. Conduct Unbecoming an Officer and Gentleman.— 
Any officer or cadet who is convicted of conduct unbecoming an 
officer and gentleman shall be dismissed from the service. 

Art. 96. General Article—Though not mentioned in these 
articles, all disorders and neglects to the prejudice of good order 
and military discipline, all conduct of a nature to bring discredit 
upon the military service, and all crimes and offenses not capi- 
tal, of which persons subject to military law may be guilty, shall 
be taken cognizance of by a general or special or summary 
court-martial, according to the nature and degree of the offense, 
and punished at the discretion of such court. 


If experienced judges, skilled in the use of precedents, trained in 
the processes of common-law reasoning, and familiar from long 
study with the principles of equity cannot be trusted to give content 
to such vague language, what chance is there that members of a 
court-martial, most of whom are wholly untrained and inexperienced, 
will do a better job? If lawyers in the Judge Advocate General’s 
Department have found these articles broad enough to cover such 
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diverse offenses as marrying in a foreign country without the ap- 
proval of one’s commanding officer,” failing to register at a hotel,” 
cheating at scholastic work, dishonorably failing to support one’s 
dependents,* and refusing to have one’s teeth fixed,” to mention 
only a very few of the offenses covered, what may not be expected 
when laymen are allowed to read meanings into those vague words? 

Similarly, most of the Articles of War specify as to punishments 
only that they shall be such “as a court-martial may direct,” thus 
leaving the severity of many sentences almost wholly up to the dis- 
cretion of the members of the court-martial. Except for those of- 
fenses where maximum punishments have been imposed by Execu- 
tive Order of the President*® (and many of the most important and 
common offenses in time of war are not included), no yardstick is 
provided to guide the court-martial. The consequence is a tremen- 
dous disparity in the sentences meted out. One man who is absent 
without leave for a week may be dishonorably discharged from the 
service and sentenced to a long term of imprisonment. Another man 
who commits the same offense may be given nothing more than a 
trifling forfeiture of pay and a mild reprimand. Such arbitrary 
power is not entrusted to the professional judges sitting in civilian 
courts. The codes under which they operate are in most cases far 
more specific as to punishments than the Articles of War, and con- 
sequently they require correspondingly less experience and knowl- 
edge in their application. 

In addition to problems of substantive law, questions of evidence 
and procedure arise before courts-martial. These, too, are substan- 
tially the same as those which arise before civilian criminal courts, 
requiring no less skill in their handling. It is safe to say that any 
question of evidence which may arise before a civilian criminal 
court may also arise before a court-martial, even in a case involving 
substantive law of the simplest type.’ The range of procedural prob- 





11 §454 (65a-1), Bull. J.A.G., Nov. 1943, Vol. II, No. 11, p. 429. 

12 §453 (15a), Bull. J.A.G., Feb. 1944, Vol. III, No. 2, p. 63. 

18 §454 (22b), Bull. J.A.G., Feb. 1944, Vol. III, No. 2, p. 63. 

14§454 (48), Bull. J.A.G., Feb. 1944, Vol. III, No. 2, p. 64. 

18 §454 (77), Bull. J.A.G., Jan. 1944, Vol. III, No. 1, p. 14. 

16 Par. 104c, MCM, 1928; E.O. 9048, Feb. 3, 1942; E.O. 9267, Nov. 9, 1942. 

17 For example, absence without leave is customarily proved by an extract copy 
of the Morning Report of accused’s company. The introduction into evidence of 
such a document involves three distinct problems of evidence: (1) the best 
evidence rule; (2) the hearsay rule; and (3) the propriety of the authentication. 
That most of these problems are never even glimpsed by laymen who act as 
trial judge advocates, defense counsel and court members is evident to anyone 
who has reviewed their records of trial. Indeed, when the prosecution’s case 
rests solely upon the Morning Report, the sufficiency of the evidence to sustain 
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lems is hardly less broad. Concepts such as those involved in the 
hearsay rule with all of its exceptions, the doctrine of reasonable 
doubt, the theory of judicial notice, the distinction between confes- 
sions and admissions, the privilege accorded certain communications, 
the protection against double jeopardy, the admissibility of deposi- 
tions, and the prohibition against compulsory self-incrimination are 
not things to be understood from common sense alone. Law schools 
devote a great deal of time to their study. 

The lieutenant who is appointed defense counsel on a court-martial, 
however, is presumed to know all about such matters. He may have 
been a plumber, a salesman, or a playground director before enter- 
ing the service, but that makes no difference. Within a few days or 
a week (for military justice is sometimes speedy to a fault)” he is 
expected to become familiar not only with the substantive law in- 
volved, but also with all the rules of evidence and procedure which 
may arise in the case he is about to try. All this, of course, is in 
addition to his other duties. To help him he has only such verbal 
advice as he seeks and such information as he is able to glean from 
the Manual for Courts-Martial. The manual is an excellent and very 
compact legal text, covering the entire law of evidence in 28 pages 
and devoting a proportionate amount of space to other topics. It is 
not light reading for laymen. Each sentence is packed with legal 
meaning—so much meaning, in fact, that the Judge Advocate Gen- 
eral’s School, preparing men who were lawyers in civilian life for 
service as officers in the Judge Advocate General’s Department, 
spends months of concentrated study on the manual. Nevertheless, 
the layman who is appointed defense counsel on a court-martial is 
expected to be able to absorb the manual in a spare evening or two. 

In these circumstances, reviewing authorities, charged with seeing 
that men are given a fair trial and are protected in their legal rights, 
are driven to rely upon the presumption that every soldier and his 
defense counsel know the law—an approach which is unrealistic in 
the extreme. The point is neatly illustrated in a recent case” in which 
a soldier was tried by a court-martial for desertion but found guilty 
only of the lesser included offense of absence without leave. The stat- 





findings of guilty is likely to be a matter of luck. If a good morning report 
happens to be handed to the trial judge advocate, the record of trial will be 
good. If he receives a bad morning report instead, the record of trial will be bad. 

18 Speed contests between various military organizations exercising court-martial 
jurisdiction became so common at one time that the Judge Advocate General 
was moved to send out a letter (dated 11 February, 1944) to remind the 
organizations that fairness in trials was desired above speed. 

19 §306, Bull. J.A.G., Feb. 1944, Vol. III, No. 2, p. 56. 
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ute of limitations for peacetime desertion is three years, but for 
absence without leave is only two years. Accused was arraigned more 
than two years but less than three years after the commission of his 
alleged offense on 14 November, 1940. Upon his being found guilty, 
therefore, he successfully could have pleaded the statute of limita- 
tions as a bar to punishment.” He did not plead it, however, and the 
record of his trial did not show an express waiver of the plea or 
even disclose that he had been advised of his right to make the plea. 
In determining that the record of trial was legally sufficient to sup- 
port the findings and sentence, the Board of Review rested its de- 
cision largely upon the following reasoning: 


“*There is a presumption of legality attendant upon the pro- 
ceedings of courts-martial (Dig. Ops. JAG, 1912, 557, XIV E 
5; id. 570 XV C), and there is a presumption that the accused 
knows the law, and also a presumption that the officer represent- 
ing him as defense counsel performed his full military duty 
(Dig. Ops. JAG, 1912, 529 XI A 2; Par. 112a, P. 110, M.C.M., 
1928).’” 

The report of the case does not disclose whether the defense counsel 
was a lawyer. For the reasons recited in the earlier part of this 
article, and because he failed to take advantage of a defense which 
would have saved his client from imprisonment, it is not likely that 
he was. 

What good is a legal right if a man is not aware of its existence, 
if he has no lawyer to assert it or even advise him of it, and if, in 
these circumstances, his failure to insist upon it is considered a 
waiver of it? 

The variety of misconceptions about elementary principles of law 
which have been entertained and acted upon by lay members of 
courts-martial is too great to catalogue. “Guardhouse rumors,” such 
as the one that any soldier guarding a prisoner who allows his charge 
to escape must serve out the unexecuted portion of the prisoner’s 
sentence, are frequently treated with the same reverence as congres- 
sional enactments. Ordinary tests of credibility sometimes are dis- 
carded in favor of a close scrutiny of the insignia of rank of con- 
flicting witnesses. Military police reports and similar documents 
often are admitted into evidence merely because they look official 
and have found their way into the hands of the trial judge advocate. 
Gems of jurisprudence, like the proposition that evidence of drunk- 
enness is admissible only in a trial for that offense, may come forth 





20 Par. 78a, MCM. 1928. 
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as rulings from law members in cases requiring proof of specific 
intent. Defendants who elect to stand on their constitutional right 
to remain silent have been put on the witness stand “off the record 
—just for the information of the court.” Countless similar errors 
committed in good faith, through ignorance, by courts-martial on 
questions of substantive law, procedure and evidence could be re- 
counted. Some of them are trivial, some are important. Some can 
be discovered and corrected by appellate reviewing authorities, some 
cannot. 

In the face of such errors, it is not enough to answer that “sub- 
stantial justice is done” despite the absence of lawyers. That state- 
ment cannot be proved or disproved without a trial de novo of every 
court-martial case, substituting lawyers in all key positions which 
were formerly occupied by laymen. Such complicated proof or dis- 
proof is unnecessary as well as impossible. The basic fact is clear: 
injustice, whether consisting of improper convictions in favor of the 
government or improper acquittals in favor of the accused, may be 
caused by the absence of lawyers in the positions of law member, 
president, trial judge advocate and defense counsel. 


Vv 


Since the supposed simplicity of military law is a myth, justifica- 
tion for the Army’s failure to require lawyers in key positions on 
courts-martial must be sought elsewhere. It sometimes has been ar- 
gued to exist in the fact that the system of military justice is not 
technically a “judicial” system. 

Courts-martial are not “courts,” since they are not established un- 
der Article III of the United States Constitution defining the judi- 
cial powers of the Federal Government, but rather under the war 
powers granted by the Constitution.“ They are instrumentalities in 
aid of the executive powers of commanders to maintain discipline.” 
The distinction is an important one for some purposes, but it has no 
application to the problem of whether or not lawyers are needed in 
key positions on courts-martial. To attempt to apply it to that prob- 
lem is mere sophistry. By whatever words the powers of courts- 





21 Preamble; Art. I, §8; Art. II. §2 of U.S. Constitution. 

22 Dynes v. Hoover. 20 How. 65 (1857). 

23 Other administrative agencies of the Federal Government which likewise are 
not technically “courts” and which perform less obvious judicial functions on 
less vital interests than courts-martial deem it necessary to maintain bar require- 
ments. For example, the Securities and Exchange Commission and the Federal 
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martial are described, the powers are in fact judicial powers, basically 
the same as those exercised by criminal courts in civilian life. Courts- 
martial can and do sentence men to death, to imprisonment, and to 
loss of their property. 


VI 


A more serious attempt to justify the practice of allowing lay- 
men to serve where one normally would expect to find lawyers rests 
upon certain safeguards provided within the system of military 
justice. The principal safeguards are three in number: (1) the ac- 
cused’s right to be represented by counsel of his own choice; (2) 
the care exercised before referring a case to trial; and (3) the system 
of appellate review provided in the Articles of War.* 

The right of an accused to have counsel of his own choice is an 
important one, but several factors conspire to make it less valuable 
in practice than it appears on paper. A soldier who is about to be 
tried, and who is not sure that he wishes to be represented by the 
regularly appointed defense counsel, is first confronted with the prob- 
lem of finding another lawyer. Being stationed in all probability at 
a post far distant from his home, possibly overseas, it is unlikely 
that he will know, either personally or by reputation, any of the 
civilian lawyers in the neighboring communities. As for lawyers in 
the Army, he is not likely to know of them either. With the excep- 
tion of the few assigned to duty with the Judge Advocate General’s 
Department, who are very rarely available to act as defense coun- 
sel,”* lawyers in the service are not practicing their profession. Con- 
sequently their legal qualifications are not generally known. 

Assuming, nevertheless, that the soldier knows where to find a 
lawyer, his next problem is to arrange for that lawyer to represent 
him. If the lawyer is a civilian, he will be entitled to a fee. Most 
soldiers are not paid enough to be able to afford such expenditure. 





Trade Commission, which deal only with financial matters and which must 
present their cases in regular courts whenever they wish to invoke criminal 
sanctions against wrongdoers, allow only qualified lawyers to practice before 
them. As to S.E.C., see 15 U.S.C. 78aa, 79y, 80a—43, 80b—-14; §201.2, Tit. 17, 
Ch. II, Cum. Supp. (1944) to Cope or Feperat Recutations of the United 
States of America. As to F.T.C., see 15 U.S.C. §§45(1), 50, 56, 68h; $2.4, Tit. 16, 
Ch. I, Cum. Supp. (1944) to Cope or Feperat Recutations of the United 
States of America. 
24The protection afforded an accused is discussed in detail in an article by 
Col. Archibald King, J.A.G.D., entitled “The Army Court Martial System,” 
appearing in the May 1941 issue of the Wisconsin Law Review. 
ough, by a recent ruling, they are no longer prohibited from so acting. 


Th 
$374, Bull. J.A.G., April 1944, Vol. III, No. 4, p. 140. 
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If the lawyer is located at a considerable distance from the place 
where the court-martial is to be held, his appearance must be made 
in time not to unduly delay the trial. Should this be impossible, ac- 
cused must be satisfied with the regularly appointed defense coun- 
sel.** On the other hand, if the lawyer is in the military service his 
commanding officer must make him available for the trial and its prepa- 
ration. The test of his availability is the same as that which prevails 
in the designation of the regularly appointed defense counsel: can 
the man be spared from his other duties? Again the commander’s 
decision is final.” 

Because of these difficulties surrounding the choice of individual 
defense counsel, the line of least resistance for any soldier about to 
be tried is to be satisfied with the regularly appointed defense coun- 
sel. Encouraged in this direction by the high sounding title of “regu- 
larly appointed defense counsel,” he assumes, quite understandably, 
that the officer holding that official position would not have been 
appointed to it unless he had been equal to the task. As a result, the 
right of an accused to choose individual defense counsel seldom is 
exercised. 

Even if the right is exercised it does not insure a just trial. Skill 
on the part of defense counsel cannot cure a lack of skill on the part 
of the court or of the trial judge advocate. Sometimes, indeed, it may 
aggravate the condition. If members of the court proceed upon some 
fixed but mistaken notion of the law, the defense counsel, no matter 
how skilled he is or how innocent his client, may be unable to secure 
an acquittal. If a trial judge advocate fails to understand the issues 
involved or to introduce competent evidence of the matters to be 
proved, a guilty man may be acquitted, or, if not acquitted, set free 
by higher authority when the record of his trial is reviewed and 
found legally insufficient—a result which is just as much of a mis- 
carriage of justice as an improper conviction. 

The second safeguard which might be thought to obviate the 
necessity of having lawyers on courts-martial lies in the system by 
which cases are referred for trial. The 70th Article of War provides 
that no charge shall be sent to a general court-martial until a “thor- 
ough and impartial investigation” has been made and referred to 
a staff judge advocate for his consideration and advice. Although 
the investigation is concerned primarily with the question of whether 





26 §374, Bull. J.A.G., May 1944, Vol. III, No. 5, p. 183. 
27 §374, Dig. Ops. JAG. 1912-40. 
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the charges can be supported by available evidence, it need not be 
made by a lawyer. If it is made by a layman who is unskilled in 
drawing out testimony from witnesses, who fails to discover proofs 
which would be plainly evident to an experienced searcher, who 
is unable to distinguish between competent and incompetent evidence, 
and who fails to appreciate a valid defense when he sees one, the 
value of the staff judge advocate’s advice will be reduced corres- 
pondingly. Legal advice is no better than the accuracy of the facts 
upon which it is based, which is one of the reasons why legally 
trained men are in demand as investigators for the Federal Bureau 
of Investigation, insurance companies, and other organizations which 
must make legal decisions upon the basis of facts accurately and 
fully revealed. 

With respect to cases to be tried by special or summary courts- 
martial no provision for investigation and legal advice exists. Those 
cases do not come to attention of a staff judge advocate until after 
they have been tried, and the accused, if convicted, is undergoing 
his sentence. 

Even if every case were investigated, if every investigation were 
competently made, and if legal advice were given in each instance, 
the need for lawyers in key positions on courts-martial would not 
be obviated. To assume that a man would never come before a court- 
martial unless he were guilty is to argue that the tribunals should 
be abolished altogether and arbitrary personal rule substituted in 
their place. If trial by court-martial is to be anything beyond a 
formality, cases must be tried by men who know what they are doing. 
To argue otherwise is as fallacious as to argue that ordnance in- 
spections ought to be conducted by officers who have never seen, 
studied or handled guns—a proposition which instantly would be 
branded as ridiculous by any military man. 

Grand juries and district attorneys perform the same functions 
before trial in civilian systems of criminal justice as investigating 
officers and staff judge advocates perform in the system of military 
justice. But still innocent men are tried, and acquitted. 

The third safeguard to be considered is the method by which 
the records of court-martial trials are reviewed. At the outset, 
it should be noted that appellate review in civilian legal systems 
has never been considered sufficient to dispense with the need of 
having competently trained judges and lawyers in the courts below. 
Unless, therefore, the system of appellate review in the Army is 
markedly superior to that found in civilian life, no different con- 
clusion can be expected. 
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The type of examination which is given a record of trial by 
summary court-martial can scarcely be considered appellate review. 
Indeed, there is no “record of trial,” in the sense in which that 
term is understood in civilian legal systems. All that goes forward 
from the court is a “charge sheet,” containing: on its first page, 
the name, grade and organization of the accused and certain per- 
sonal data about him; on its second page, the charges and specifica- 
tions upon which he has been tried; on its third page, an affidavit 
by the accuser in support of the charges, and an order referring 
the case to trial; and, on its fourth page, the pleas, findings and 
sentence. This record contains no transcript of testimony, no sum- 
mary of it, no exhibits, and no disclosure of the procedure followed 
at the trial. Consequently it is impossible to determine from it 
whether the evidence supports the findings. All that can be done is 
to ascertain whether the court had jurisdiction, whether the charges 
stated an offense under the Articles of War, and whether the 
sentence imposed was legal. The determination of these questions 
in the first instance rests not upon a lawyer, but upon the com- 
mander who appointed the court. If he is satisfied, he orders the 
sentence executed, and then forwards the record of trial to the next 
higher commander who has a staff judge advocate. Here, for the 
first time, the record is subjected to review by a lawyer. If he finds 
a jurisdictional defect, an illegal sentence, or charges which state 
no offense, he recommends to his commanding officer that corrective 
action be taken. If the commander concurs, he will order the subor- 
dinate commander to vacate the sentence or to take other appropriate 
action. By this time, however, the soldier who has been tried may 
have served a substantial part of his sentence. 

The procedure with respect to special court cases is substantially 
the same as that followed for summary court cases, but with one 
important difference: the records of special court-martial contain 
the exhibits introduced at the trial and summaries of the testimony 
of each witness. These summaries are prepared by the trial judge 
advocate after the trial. Frequently they are made up not only 
from memoranda or a recollection of what transpired at the trial, 
but also, in part at least, on the basis of notes and reports in the 
hands of the trial judge advocate before the trial. As such, they 
are just as likely to reflect what should have been proved as what 
actually was proved. While they are far from being as satisfactory 
as a complete verbatim transcript of the testimony, they enable 
the staff judge advocate, when he ultimately receives the record, 
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to examine the evidence in a fashion and to discover at least some 
of the errors which may have been committed. 

The review of general court-martial cases is more adequate. Their 
records contain a full account of the proceedings and a complete 
transcript of the testimony. They are reviewed by a staff judge 
advocate, and sometimes also by a Board of Review,” ‘before the 
sentence is ordered executed. This type of review, except for the 
fact that briefs and oral arguments of opposing counsel are lacking, 
and the fact that the final decision is made by a commander who 
ordinarily is not a lawyer and who needs not follow his lawyer’s 
advice, is substantially similar to that found in civilian appellate 
courts. 

Even such a review cannot compensate for the absence of lawyers 
below. Many errors of crucial importance are virtually impossible 
to discover or correct upon appeliate review, despite a full record. 
Examples are those arising upon questions of credibility, conflicts of 
testimony, and in connection with the weight of the evidence. 
Appellate reviewing authorities must operate on the premise that 
trial courts, having the witnesses before them, being able to observe 
their demeanor and listen to their voices, are the best judges of 
such questions. Moreover, appellate courts cannot retry the cases 
which they are reviewing. If a trial judge advocate fails to produce 
material evidence, or a defense counsel to assert a valid defense, 
the defect cannot be corrected upon review. The only solution is 
to have competently trained people in key jobs on the courts which 
actually try the cases. 


VII 


The safeguards which have been discussed are important. They 
are an integral part of a system designed to administer justice in 
the Army in the best American tradition. But laws are no better 
than the persons who administer them. To state this fact in most 
contexts is merely to repeat a truism, which, instead of advancing 
the discussion, tends to terminate it in melancholy reflection upon 
the inadequacy of human nature. Here, however, it is more than a 
truism. It points to a concrete and simple solution of the problem 
under consideration. All that needs to be done is: (1) to insert a 
sentence or two in the Manual for Courts-Martial to the effect 
that no person who is not a lawyer shall be appointed summary 





28 The exact details of appellate review (provided under A.W. 46 to 53 inclusive) 
are not material here. 
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court-martial, or president, trial judge advocate or defense counsel 
of a special court-martial, or law member, trial judge advocate or 
defense counsel of a general court-martial;* and (2) to assign 
enough lawyers, as such, to various organizations within the Army 
to fill the jobs. 

The details of the assignments which would have to be made 
can be worked out only in connection with the Tables of Organization 
of various military units. This presents a problem which is far 
from insuperable if administrative common sense is applied to its 
solution. To illustrate with one suggestion: an infantry division 
might be assigned five legal officers, or three more than it presently 
has. One of them would be the chief of the section, performing 
substantially the same duties as are now performed by the staff 
judge advocate. He could determine and rotate the assignments of 
the other four. Three of these officers would be needed in the trial 
of each general court-martial case for the positions of law member, 
trial judge advocate and defense counsel. Special court-martial trials 
would be scheduled at a different time, so that three of the officers, 
whether in the same or a different combination, could serve as 
president, trial judge advocate and defense counsel. Summary court 
cases could be handled by any one of the four officers at any time 
when he was not engaged in the trial of a general or special court 
case. During periods not devoted to trials or preparation for trials, 
all of the lawyers could review cases in which they had not partici- 
pated, draft charges and specifications, conduct investigations under 
the 70th Article of War, act as claims officers in connection with 
torts committed by or against the government, sit on various boards 
to determine such questions as the line-of-duty status of soldiers 
injured or killed, review applications for discharge, conduct sur- 
veys of property lost, damaged or destroyed, administer the effects of 
deceased personnel, and give legal advice and assistance on other 
official and personal problems. The lawyers would not be idle. 

The change suggested would not achieve perfection in military 
justice but it would strengthen the system tremendously and bring 
it a great deal closer to the ideal. It certainly could not hinder 
the prosecution of war in any way, for it would not require the 
expenditure of any more man-hours than currently are being ex- 





2° Amendment of the Articles of War would not be necessary. By A.W. 38, 
the President has power to prescribe rules and regulations relating to the pro- 
cedure of courts-martial. The traditional medium for the publication of the 
regulations thus promulgated is the Manvat For Courts-Martiat, which, though 
in form a treatise, is really an enactment of the rules which shall govern. 
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pended by laymen, trying, with many waste motions, to fill lawyers’ 
posts, and losing time from their own important jobs in the effort. 
The time that the lawyers did not devote to military justice could 
be spent in doing other legal or quasi-legal work, for which laymen 
are as ill-fitted as they are for military justice, and for which they 
can as ill be spared from their primary duties. 

There are plenty of lawyers in the Army. There are plenty of 
legal jobs to be done in the Army. Why not get them together? 








USE OF LIFE INSURANCE TO MITIGATE TAXES 
C. Rex WELToN* 


Aside from clothing and other personal effects, life insurance in 
the United States has become the most widely distributed form of 
property. Life insurance worth $154,600,000,000 is owned by 71,- 
000,000 policyholders in the United States. In addition there is said 
to be approximately $135,000,000,000 of National Service Life 
Insurance. Thus life insurance is today a prime factor in the national 
economy, both as to amount and on account of its widespread 
ownership. 

In its social aspect, life insurance constitutes a form of co- 
operative savings designed to indemnify against financial loss caused 
by death. With respect to the individual, life insurance has been 
described as a vehicle by which his current savings create future 
income for his dependents if he dies too soon; and for himself, if 
he lives too long. 

Notwithstanding the obvious social values of insurance payments, 
to a hard pressed national treasury annual payments to policyholders 
of millions of dollars have presented a tempting target for taxation. 
The importance of life insurance as a factor in family security was 
recognized by Congress in the Revenue Act of 1932 which ex- 
empted from estate taxes $50,000 of life insurance payable to a 
named beneficiary. This exemption was later reduced to $40,000, 
and under the pressure of war requirements was eliminated in the 
Revenue Act of 1942. The emergence and disappearance of the 
specific life insurance exemption offers ample evidence that for many 
years life insurance has been an increasingly important part of the 
estates of decedents. 

The Revenue Act of 1942 eliminated specific exemption of life 
insurance proceeds and increased the general property exemption 
from $40,000 to $60,000. This change in exemptions benefited the 
uninsurable but thrifty man but penalized the man who spent more 
freely for education, housing and other family items, and relied 
upon life insurance to create an estate for the support and education 
of his family. 





*Grateful acknowledgement is made to H. Keith Frey for his valuable assistance 
in the compilation of authorities. C.R.W. 
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The taxation of life insurance involves several kinds of taxation 
because life insurance contracts are designed to effectuate the transfer 
of property, by assignment, by gift and by reason of death, and also 
involves the receipt of income, both before and after the death of 
the insured. A complete discussion of life insurance and taxes ac- 
cordingly must survey the incidence of income, gift, and estate and 
inheritance taxes. Further involving the would-be reviewer of this 
considerable field of law is the fact that statutes, regulations and 
decisions, particularly during the past fifteen years, have been and 
are in a state of flux. 

This article, therefore, will attempt merely to outline the principal 
problems involved in the taxation of insurance contracts and pro- 
ceeds, and to indicate so far as possible the effect of current statutes, 
regulations and decisions, and the uses of life insurance in estate 
building and preservation which so far have proved most practicable. 

One should not be surprised by the considerable degree of un- 
certainty existing in the application of our tax laws. Even our fed- 
eral appellate courts experience great difficulty in the interpretation of 
our tax laws and find occasion, not infrequently, to depart from 
precedent. The confusion and uncertainty existing in the courts is 
evidenced by the increasing number of conflicting decisions, and the 
apparent willingness of the Supreme Court to embrace new and 
(in terms of taxes) expedient constructions of the law, with a bland 
disregard of “the supreme law of the land.’”* So rapid have been 
the changes in statutes, regulations and decisions, that it would be 
impossible, within the reasonable limits of this discussion, to trace 
the development of many currently accepted interpretations. How- 
ever, the citations supporting the text, it is hoped, will serve as a 
starting point for those who wish to seek out the winding paths by 
which we have arrived at the current attitudes of the Treasury and 
the courts. 

For most people the primary function of a life insurance contract 
is to provide money, whether in one sum or in the form of income, 
following the death of the insured. Accordingly, the first part of 
this study will be concerned with the Federal Estate Tax. 

Following estate taxes will be an outline of the more important 
gift tax problems, and the third part will deal with income taxation 
of life insurance proceeds. 





1 An illustrative group of decisions: Sanford v. Com., 308 U.S. 39 (1939); 
Rasquin v. Humphreys, 308 U.S. 54 (1939); and Helvering v. Robinette, 129 F. 
(2d) 832 (3 Cir. 1942); affirmed 318 U.S. 184 (1943). 
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EstaTE TAXES AND LIFE INSURANCE 


The tremendous expansion in the amount and the individual dis- 
tribution of life insurance has been noted. This growth arises prin- 
cipally from increasing awareness of what may be termed the estate 
results of life insurance contracts. By the payment of even one 
premium (if death strikes suddenly) there is created an estate of 
known amount, which, as desired, will furnish (1) income for a 
family; (2) cash for final expenses, debts and death taxes; (3) a 
fund for liquidation of a business interest; (4) a fund to indemnify 
a business organization against financial loss through the death of 
a key man; (5) a fund for a religious, charitable or educational 
purpose. If an insured is granted the Biblical expectancy of three 
score years and ten, (now reduced to three score and five by grace 
of the Social Security Act) continued premium payments result in 
the sixth important aspect of a life insurance contract, the defer- 
ment of income. Frequently today comparatively short-term endow- 
ment contracts are used with maturities at younger ages. In most 
instances this deferment moves the income ahead to less productive 
years, to years of lower income tax-brackets, and, (hopefully) to 
years of lower income tax rates. 

Because, as will be seen, death payments under life insurance 
may be taxable to the estate of the insured, even though the funds 
are paid to an employer, it seems important to have in mind a general 
idea of the actual amount of death taxes. 

For this purpose a short table of Federal Estate Taxes is shown 
and attention is directed to the fact that even an estate of $100,000.00 
will pay a substantial tax. This tax exempts the first $60,000.00 of 
net estate (after allowable deductions). The figures shown make 
allowance for the exemption. 


Net EstaTE MinimMuM FEDERAL Tax 
$ 100,000.00 $ 4,800.00 
150,000.00 17,500.00 
200,000.00 31,500.00 
300,000.00 59,100.00 
500,000.00 116,500.00 
1,000,000.00 270,300.00 


To these substantial figures must be added the Wisconsin inherit- 
ance tax imposed after certain deductions for federal estate tax. 
Since this tax is imposed upon the receipt of legacy, bequest or 
inheritance, the amount and rate of tax will depend upon the amount 
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each heir receives and upon relationship of the recipient to the 
decedent. If the widow is the sole heir, the state tax on $100,000.00 
would be $5,460.00, plus 10.2% on all excess up to a total of $500,- 
000.00, and 13% on excess over $500,000.00 to $1,000,000.00. 

Wisconsin and federal death taxes aggregate considerable sums, 
which, necessarily paid in cash within a short time (15 months for 
federal, 18 months for state) after death, impose a terrific strain 
upon an individual estate; a strain which has caused sacrifice sales 
of choice assets and the breaking up of carefully considered plans 
of distribution. Aside from these general facts, this study will be 
confined to the federal taxes. 

Estate or inheritance taxation of life insurance proceeds occurs 
when payments are made under a life insurance contract following 
the death of the insured. Such payments may be in one sum, in in- 
stallments for a given period of time, in installments of certain 
amount until the fund is exhausted, in installments during the life 
of the beneficiary, or the proceeds may be retained by the insurance 
company and interest paid to the beneficiary until the principal is 
paid out or changed to an installment or life income. The bene- 
ficiary of the life insurance may be wife, child, more distant relative, 
a friend, an employer (past or present), a business associate, a 
creditor or assignee, a charitable or educational institution; in fact, 
any person, natural or corporate, possessed of an insurable interest 
in the insured. 

To determine under what state of facts life insurance is or is not 
subject to estate taxes, we first look at the Federal Internal Revenue 
Code. 

The federal estate tax is imposed upon the transfer of property 
which occurs by reason of the death of an individual. Thus the tax 
falls upon the total value transferred, whether the property passes 
to one individual, or is divided among many. Most life insurance 
proceeds are paid directly to named beneficiaries, and are not subject 
to administration by the probate courts. But the Internal Revenue 
Act specifically includes life insurance proceeds in the taxable estate, 
in the following language: 


Sec. 811—(Internal Revenue Code as amended by Revenue 
Act of 1942, effective as to estate of decedents dying after Oct. 
21, 1942) Gross Estate: 


The value of the gross estate of the decedent shall be deter- 
mined by including the value at the time of his death of all 
property, real or personal, tangible or intangible, wherever situ- 
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ated, except real property situated outside of the United States. 
Sec. 811-g—Proceeds of Life Insurance: 


(1) Receivable by the Executor.—To the extent of the amount 
receivable by the executor as insurance under policies upon the 
life of the decedent. 


(2) Receivable by Other Beneficiaries —To the extent of the 
amount receivable by all other beneficiaries as insurance under 
policies upon the life of the decedent (A) purchased with 
premiums, or other consideration, paid directly or indirectly by 
the decedent, in proportion that the amount so paid by the 
decedent bears to the total premiums paid for the insurance, 
or (B) with respect to which the decedent possessed at his 
death any of the incidents of ownership, exercisable either 
alone or in conjunction with any other person. For the purposes 
of clause (A) of this paragraph, if the decedent transferred, 
by assignment or otherwise, a policy of insurance, the amount 
paid directly or indirectly by the decedent shall be reduced by 
an amount which bears the same ratio to the amount paid directly 
or indirectly by the decedent as the consideration in money or 
money’s worth received by the decedent for the transfer bears 
to the value of the policy at the time of the transfer. For the 
purposes of clause (B) of this paragraph, the term “incident of 
ownership” does not include a reversionary interest. 

From these sections of the Code arise most of the estate tax prob- 
lems related to life insurance. The first subdivision of Sec. 811(g) 
makes taxable insurance proceeds “receivable by the executor.” 

The second subdivision of 811(g) relates to taxation of insurance 
proceeds receivable by “other beneficiaries” than the executor. Such 
proceeds are taxable (in whole or in part) if the decedent “directly 
or indirectly” paid the premiums or any of them. The proceeds 
again become wholly taxable if the decedent died possessed of any 
of the incidents of ownership.? Thus the act specifically limits estate 
taxation to the described classes, and insurance issued on the life 
of the decedent for which he, either directly or indirectly, paid no 
premiums, and in which the decedent at the time of his death pos- 
sessed none of the incidents of ownership, is not taxable in the 
estate of the decedent. Nor are the proceeds taxable as income. 

The fact that under certain circumstances life insurance proceeds 
payable to a named beneficiary by reason of the death of the insured 
are not subject to estate tax, nor income tax, points up the wisdom 





2 See T.D. 5032. If after Jan. 10, 1941 insured possessed any incident of owner- 
ship, he could dispose of it (a) by assignment or (b) by gift. If assigned for 
a valuable consideration, proceeds in excess of cost become taxable income. Code, 
§22 (b) (2) (A); Income Tax Unit, decision 2591. If assigned as a gift, §811 
(g) (3) (A) seems to require inclusion of the proceeds in taxable estate of 
insured. 
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of finding the line between the taxable and the nontaxable. If it is 
possible in this era of oppressive taxation to create substantial assets 
for one’s self or family, free of taxes, that will be desirable. 

This sought-for line is not always clear. 

Sec. 811(g)(1) specifically includes in the gross estate all life 
insurance proceeds receivable by the executor. That much seems 
definite.* Sec. 811(g)(2) includes in the gross estate proceeds of 
insurance policies in which the insured at the time of his death 
possessed any of the incidents of ownership “exercisable either alone 
or in conjunction with some other person.” Thus, possession of any 
incident of ownership at death puts the proceeds in the taxable 
estate, even though no premiums were paid by the insured. The term 
“incidents of ownership” is not confined to ownership in the tech- 
nical legal sense, and it is well to note that what is not a legal 
incident of ownership under one paragraph of the law and the regu- 
lations, does constitute a legal incident of ownership under another 
paragraph. Thus, a possible reversion of the proceeds to the estate 
of the insured constitutes an incident of ownership in the determina- 
tion of estate tax liability under (1) of Reg. 81.27 (a) (this sub- 
paragraph sets up the premium-paying test for liability). But such 
a possibility of reversion is mot an incident of ownership under part 
(2) of Reg. 81.27 (a), which describes the incident-of-ownership 
test of liability. 

It is important then, to recognize an “incident of ownership.” 
Referring again to Regulations 105. Sec. 81.27 (b): “Incidents of 
ownership” include, for example, “the right of the insured or his 
estate to its economic benefits, the power to change the beneficiary, 
to surrender or cancel the policy, to assign it, to revoke an assign- 
ment, to pledge it for a loan, or to obtain from the insurer a loan 
against the surrender value of the policy, etc. The insured possesses 
an incident of ownership if his death is necessary to terminate his 
interest in the insurance, as, for example, if the proceeds would 





®But for contra effect of state law, see Com. v. Jones, 62 F. (2d) 496 
(6 Cir. 1932); Webster v. Com., 120 F. (2d) 514 (5 Cir. 1941); Appeal of 
Lucky, 2 B.T.A. 1268 (1925) ; Estate of McGrew, 46 B.T.A. 623 (1942); Proutt’s 
Estate v. Com., 125 F. (2d) 591 (6 Cir. 1942). Insurance payable to named 
beneficiary as collateral for debt is “receivable by executor.” Letter of Deputy 
Com. DS. Bliss, May 14, 1941. But insurance payable to trustee—executor, not 
subject to decedent’s debts and expenses, not includable as insurance payable 
to estate. Leach Est. (First Nat. B. and Tr. Co. of Minneapolis) v. U.S. (D. C. 
Minn. 1939), 39-2 USTC pp. 9536; Fidelity & Columbia Trust Co. v. Glenn, 
39 F. Supp. 822 (W. D. Ky. 1941); Carleton Est. v. Com., 100 F. (2d) 266 
(1 Cir. 1938); Flye Will, 39 B.T.A. 871 (1939). 

“Regulations 105, §81.27; Est. of Lustig, 33 B.T.A. 1225 (1936). 
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become payable to his estate, or payable as he might direct, should 
the beneficiary predecease him.” 

Again it is to be noted that the incident of ownership last described 
in the Regulations is specifically eliminated as a part of the incident- 
of-ownership test of tax liability,5 and applies only to the premium- 
payment test. The enumeration of specific “incidents” such as’ right 
to change beneficiary, to pledge policy for a loan, to surrender seems 
clear. However, life insurance frequently is purchased and paid for 
by a corporation, a partnership, or an individual upon the life of 
another, but the policy issued does not name the purchaser as the 
owner, and does by its terms vest in the insured the usual, or some 
of the incidents of ownership. Under the 1942 act it appears certain 
that in such instances the beneficiary will receive the proceeds free 
of tax, and the tax will be collected from the insured’s estate. Even 
where there is an irrevocably named beneficiary, if the other incidents 
can be exercised by the insured, or only by the insured in conjunc- 
tion with the beneficiary, or premium payer, the proceeds are in- 
cludable in the estate of the insured.® 

Under the present act it would seem that insurance paid for by a 
partnership, but applied for by each insured on his own life, and 
with all incidents of ownership possessed by the insured, will never- 
theless be taxable to his estate. To avoid such inequitable conse- 
quences, it is necessary for the purchaser of the insurance to make 
the application, and to possess all incidents of ownership.” 

Giving heed to the weight of judicial interpretation of Sec. 811(g) 
as it existed before October 22, 1942,° and to the language of the 
section as it now stands, it appears safe to assume that if A with his 
own funds purchases insurance on the life of B, and that B possesses 
no rights of any nature whatsoever with respect to the insurance 





S INTERNAL REVENUE Cope, $811 (g) (2) (B). 

® Est. of Lustig, 33 B.T.A. 1225 (1936). 

TIn this connection, reference is made to CCH—Inheritance Estate and Gift 
Tax Service (Federal) at page 2513. There is contained a discussion of §811(g) 
prior to October 1942, and of the decisions interpreting that section. Although 
nearly all decisions so far reported deal with estate of those dying previous to 
October, 1942, many of them are applicable to the present act. By reason, too, 
of these circumstances there is up to this time very little judicial interpretation 
of the present act. 

8 Helvering v. Hallock, 309 U.S. 106 (1940) ; Bailey v. U.S., 31 F. Supp. 778. (Ct. 
Cls. 1940); Dobrzensky v. Comm. of Int. Rev, 34 B.T.A. 305 (1936); Est. of 
Moody, 42 B.T.A. 987 (1940); Brown v. Com., 95 F. (2d) 184 (6 Cir. 1936); 
rehearsing denied, 305 U.S. 674 (1938); Est. of Hahn v. Com., 38 B.T.A. 3 
(Acq) 1938; For additional discussion of Incidents of Ownership and Payment 
of Premiums, see CCH Inhert. Est. and Gift Tax Service (Federal), p. 2520 
and p. 2526. 
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(except a reversionary interest) and no premiums are paid by B, at 
B’s death the insurance proceeds will not be includable in his estate. 
Certainly any deviation from that pattern opens the door for attack 
by the tax collector. 

It is necessary then to consider just what is intended in subsection 
(A) of 811(g)(2) by the words: “purchased with premiums, or 
other consideration, paid directly or indirectly by the decedent.” If 
any premium payments fall within the meaning of those words, the 
insurance proceeds will be taxed in the insured’s estate, at least in 
part, whether or not he possessed any incident of ownership. Regu- 
lations 105, Sec. 81.27 states that the quoted phrase “is intended to 
be broad in scope,” and refers directly to transfers of money or 
property by a husband to his wife so that she may purchase insur- 
ance on his life even though the funds so used “are not directly 
traceable to the precise funds transferred by the decedent.” Likewise, 
purchase of insurance by a corporation which is the “alter ego” of 
the insured, or by a funded insurance trust, or payment of premiums 
by decedent’s employer as compensation for services, will be con- 
sidered “indirect payment” by the insured. 

Certainly such rules make it difficult for a man to assist his wife, 
child or employee to buy insurance on his life. Because the estate 
tax takes from one’s survivors a large part of the property he has 
accumulated for their security, the taxpayer is likely to seek relief 
for his family so far as circumstances and the law will permit. 

The words of the statute and the regulations are broad enough 
to include nearly all means by which one provides another with 
funds which may be used to buy life insurance on the donor. Prob- 
ably only a long established history of gifts to one’s wife would be 
sufficient to withstand the presumption of indirect payment if she 
uses funds or property received from him to purchase insurance on 
his life.® 

The effect of this rule is to favor the woman of independent 
fortune, and penalize the girl who has used her own strength of 
mind and body to help her husband in the accumulation of a sub- 
stantial estate. The wealthy woman can buy insurance on her hus- 
band, pay for it out of her own property, and thus receive upon the 
death of her husband an untaxed increment. There is no way by 
which the husband of the woman who helped him make a fortune 
can accomplish the same thing. This is but one of the peculiar 
situations which emphasize the attitude of the Government as ex- 





®Cain v. Com., 43 B.T.A. 1133 (Mar. 26, 1942). 
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pressed in its brief in Sanford v. Commissioner,” where it told the 
court “it is unable to determine which construction of the statute 
will be most advantageous to the Government in point of revenue 
collected.” In this very practical view the court apparently acquiesced 
as indicated by absence of criticism of the statement and by the 
trend of its decisions. So far has our supreme court gone along with 
the Treasury, that the bare possibility that, because of failure of 
beneficiaries to survive the insured, proceeds might become payable 
to decedent’s estate was held to constitute an incident of ownership, 
making the proceeds part of insured’s estate. The 1942 act corrected 
this in part, and now Congress has before it for consideration a 
bill modifying the contemplation of death section (81l-c) which 
provides: “Irrevocable transfers made by the decedent which, in 
the normal course of events, would not revert to him shall not be 
included in his estate.” 

Whatever may be the outcome of the proposed legislation, the 
lawyer or underwriter who is advising a family, or corporation or 
partnership about life insurance will do well to wall off from the 
insured any possible incident of ownership,”® and will so direct that 
no premium payments arise directly or indirectly from the purse of 
the insured. 

It is important to consider that insurance bought, owned and paid 
for by a corporation, or employer, for its own benefit, is receivable 
without federal estate or income taxation. But the purchase of in- 
surance by a partnership on one or more members of the partnership 
becomes, taxwise, a questionable enterprise. Thus a corporation can 
indemnify against the financial loss occasioned by the death of an 
important stockholder, officer or employee, without taxation of the 
insurance proceeds. If the insured person is a stockholder, the value 
of his stock for estate tax purposes will be increased by his propor- 
tionate share of the insurance proceeds reduced by his proportionate 
share of the financial loss incurred by his death. 

Because of the nature of a partnership, it would seem that the 
only safe method of buying life insurance, is for each partner to 
purchase, pay the premiums and own insurance on the other partner. 
Otherwise serious questions regarding incidents of ownership and 
the source of premium payments are bound to arise, and perhaps to 





%* 308 U.S. 39 (1939). 
10 Bailey v. U.S. 31 F. Supp. 778 (Ct. Cl. 1940). 
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a large extent defeat the purpose for which the insurance was 
taken out.” 

Because business success often is dependent upon the personality 
of one or more individuals, a great deal of life insurance today is 
originated for business purposes: to protect a business against the 
loss of a “key” man, and to furnish the money needed for agree- 
ments between partners and stockholders of close corporations for 
transfer of the interests of a deceased partner or stockholder. When 
properly underwritten, and with no premiums paid by an insured 
upon his own life, the insurance serves its purpose and does not 
involve estate or income taxation.” 

It is interesting to note that our tax laws thus permit a business 
to indemnify against loss of income through the death of an officer 
or employee, and also permit business associates to create capital 
funds for the purchase of stock or partnership interests, with no 
penalty or deduction for taxes. The fact that such use of life insur- 
ance strengthens the business structure, promotes continuity of busi- 
ness management, control, and profits, is good economics, and no 
doubt is good political economy in that it tends to stabilize employ- 
ment and keep the business taxpayer economically healthy and able 
to pay sizable tax bills. To the underwriter it is a source of constant 
surprise that so many business men either fail to make use of the 
opportunity, or, if they do use it, give much attention to the so- 
called “net cost” of the insurance purchased, and exercise little or 
no concern that the underwriting, source of premium payments, and 
the proper background of facts, agreements and (in corporation 
cases ) corporate minutes, are such as to insure the benefits of the law. 


Transfers of life insurance contracts 


Life insurance contracts transferred by assignment or otherwise 
during life (other than by gift) are not includable in the gross 
estate of the insured.”* Thus, transfers by gift are set aside for 





4 Payment of premiums by a partnership: Walker v. U.S., 83F. (2d) 103 (8 Cir. 
1938) ; Iglehart v. Com., 77 F. (2d) 704 (5 Cir. 1935); Brokow v. Com., 95 F. 
(2d) 184 (6 Cir. 1938); rehearing denied 305 U.S. 674; Dobrzensky v. Com. 
of Int. Rev., 34 B.T.A. 305 (1936). 

12 Newell v. Com., 66 F. (2d) 102 (7 Cir. 1933); Scherer v. Com., B.T.A. 
Docket 94366 (1940). Memo Op., Oct. 24, 1940; Helvering v. Taylor, 293 U.S. 
$07 (1935); Union Savings Bank v. Comm. Int. Rev., 10 B.T.A. 1175 (1928); 
Appeal of Kennedy, Exr., 4 B.T.A. 330 (1926); Appeal of Estate of Blair, 4 
B.T.A. 959 (1926). In Wisconsin, life insurance proceeds collected by a corporation 
are subject to state income tax to the extent that the proceeds exceed total 
premiums paid by the corporation. 

128 INTERNAL REvENVE Cope, §811(g) (3). Wis. Srats., §71.05(c) (1943). 








May] USE OF LIFE INSURANCE TO MITIGATE TAXES . 267 


separate consideration. This section, therefore, relates to transfers 
made for an adequate, valuable consideration. What constitutes an 
adequate, valuable consideration may be the subject of serious argu- 
ment with the Treasury. That it behooves the transferor for value 
of an insurance contract to be sure he receives an adequate consid- 
eration in money or money’s worth is illustrated by the following 
quotation from Reg. 105, Sec. 81.27, interpreting Sec. 811(g) (2) 
(A) and 811(g) (3): 


The amount receivable under a policy of insurance trans- 
ferred, by assignment or otherwise, by the decedent shall be 
includable under (1) of this paragraph if the transfer consti- 
tuted a gift to any extent under chapter 4 of the Internal 
Revenue Code (Gift Tax Law), or, in case the transfer was 
made at a time when such chapter was not in effect, would 
have constituted a gift to any extent under such chapter had 
it been in effect at such time. The determination of whether a 
transfer constitutes (or would have constituted) a gift to any 
extent under chapter 4 is to be made with respect to the con- 
cept of gifts under chapter 4 and not with respect to the tax- 
ability of a particular transfer as a gift under chapter 4 by 
reason of the amount of any exclusion or specific exemption 
allowed under such chapter. Thus, if the decedent transferred 
a policy to his creditors in consideration of the discharge of his 
obligations, and there was no element of donative intent in the 
transfer, no part of the proceeds would be includable in the 
gross estate. If the transfer conforms to any extent to the con- 
cept of a gift under chapter 4, the formula stated in the next 
paragraph for determining the portion of the proceeds includ- 
able in the gross estate is applicable. 

For the purpose of determining the portion of the insurance 
purchased by the decedent where the decedent transferred, by 
assignment or otherwise, a policy of insurance, the amount paid 
directly or indirectly by the decedent shall be reduced by an 
amount which bears the same ratio to the amount paid directly 
or indirectly by the decedent before such transfer as the con- 
sideration in money or money’s worth received by the decedent 
for the transfer bears to the value of the policy at the time of 
the transfer. For example, assume the decedent purchased for 
a single premium of $600 an insurance policy paying $1,200 
upon his death. If at a time when the replacement cost of the 
same or a similar policy is $900, the decedent gives such policy 
to his wife for a partial consideration of $600, the $600 pre- 
mium originally paid by the decedent would be reduced by an 
amount which bears the same ratio to $600 (the amount paid 
by the decedent) as $600 (the consideration paid by the wife) 
bears to $900, or by $400. Therefore, the decedent will be con- 
sidered to have paid $200 in premiums and 200/600 of the 
$1,200 proceeds, or $400, will be included in his gross estate. 
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For the purposes of (1) of this paragraph, in determining 
the proportion of the premiums or other consideration paid 
directly or indirectly by the decedent (but not the total premiums 
paid) the amount so paid by the decedent on or before January 
10, 1941, shall be excluded if at no time after such date the 
decedent possessed an incident of ownership in the policy. For 
the purpose of the preceding sentence a reversionary interest is 
an incident of ownership. 


There seems to be no doubt that a transfer for an adequate money 
valued consideration, conveying all incidents of ownership, removes 
the transferred policy from ownership by the insured and eliminates 
it as part of his gross estate. Questions do arise, however, as to 
what constitutes an adequate consideration, whether any incident of 
ownership is retained, and whether or not the transfer is in whole 
or in part a gift within the provisions of Chapter 4 of the Revenue 
Act. These questions very largely tie in with interpretation of the 
Gift Tax, and of Sec. 811(c), relating to transfers in contemplation 
of death, all discussed later in this study. 

A new part of Sec. 811(g) is subdivision (4) which attempts 
to remove the tax advantages previously enjoyed by residents of 
states having a Community Property law. This section has been 
interpreted, and the constitutionality thereof sustained, by the United 
States Supreme Court in two cases coming up from Louisiana and 
Texas. Presumably there will be further interpretation of this 
section in cases from other community property states. 

The provisions of the other sections of 811(g) will be noted in 
connection with consideration of the gift tax. 


Girt TAXEs AND LIFE INSURANCE 


The discussion of estate taxation pointed the fact that in estates 
of $100,000 or more, considerable sums of cash are needed to meet 
the demands of death taxes, and that failure to provide ample cash 
may require sacrifice sales of the best assets. Such an event often 
means loss of a profitable business and the miscarriage of care- 
fully made plans for a family. To prevent such deplorable events, 
the estate owner can set aside cash or highly liquid securities 
sufficient to pay the estimated tax. To do so will freeze a large part 
of the estate (often 20% to 30% or more) and effectually prevent 
the enjoyment or employment of the frozen funds. Instead, this 





18 Fernandez v. Wiener,—U.S.—, 66 S.Ct. 178 (1945). U.S. v. Rompel—US.— 
66 S.Ct. 191 (1945). 
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man may be qualified to use from 3% to 6% of the estimated tax 
each year as a premium on insurance policies which at his death 
will provide the necessary funds, and thus release cash or liquid 
securities for present use. 

Despite the fact that by the skillful use of life insurance, the effect 
of death taxes can be mitigated, it is often advisable to decrease 
death taxes by decreasing the size of the estate. Congress has set 
up a substantial inducement for the distribution of wealth before 
death, by creating a tax on gifts with rates approximately 75% of 
the estate tax rates, and by means of a specific exemption of $30,000 
of gifts and an annual exclusion of gifts up to $3,000 to any number 
of individuals. If the estate owner finds it practicable to divest 
himself of some of his estate, he can more than double the transfer 
exemption allowed in the estate tax. Also he makes the transfer (or 
gift) at 75% of the estate tax rates, and secures the additional ad- 
vantage of having the gifts taxed at the lowest brackets. If left in 
his estate the same property would be taxed in the highest brackets 
applicable to his estate. The tax-saving advantage of making gifts 
is obvious. Many practical considerations of family economy, family 
control, property control and the terminal result (especially of 
trusts) influence the extent to which gifts are used, and the method 
by which they are consumated. 

Taxation of the transfer of property by gift is imposed, taxable 
gifts are defined, rates established, deductions and exemptions fixed 
by Internal Revenue Code, Chapter 4, Secs. 1000, 1001, 1030, 1002, 
1003, 1004 and 1005 and Sec. 452, Revenue Act of 1942, as amended. 

These sections impose a tax “upon the transfer... by gift,” 
whether in trust or otherwise, whether gift is direct or indirect, 
whether property is real or personal, tangible or intangible. Gift is 
defined to include the exercise or release of a power of appointment 
(except power to appoint within certain limited classes). Gifts of 
property held as “Community Property” are (in general) treated as 
gifts of the husband. (By amendment of the Revenue Act of 1942, 
taxation of the exercise or release of powers of appointment does 
not apply to any power created on or before the date of enactment 
if such power is released before July 1, 1947.) 

Gifts of life insurance policies, however, or of money for life 
insurance premiums are severely limited by the statutes, regulations 
and decisions. Despite the invitation contained in the gift tax for 
distribution of property during the life of the owner, a life insurance 
contract is the one and only form of property of which the insured, 
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if at any time the owner, can never by gift wholly divest himself 
and his estate. Although Reg. 108, Sec. 86.19(i) sets forth the 
method of valuation of a life insurance contract, and although the 
gift of the contract will be taxed (if it is a completed gift), the 
proceeds of that same policy upon the death of the insured will 
be includable in his gross estate and subjected to estate tax. Here 
reference should be made again to Sec. 811(g)(3) which states: 
(as includable in the gross estate of the insured) “The amount 
receivable under a policy of insurance transferred, by assignment 
or otherwise, by the decedent shall not be includable under para- 
graph (2)(A) if the transfer did not constitute a gift, in whole or 
in part, under Chapter 4.” Paragraph (2)(A) here referred to, 
makes insurance proceeds taxable “to the extent of the amount 
receivable by all other beneficiaries as insurance ... (A) pur- 
chased with premiums, or other consideration, paid directly or in- 
directly by the decedent, in proportion that the amount so paid by 
the decedent bears to the total premiums paid for the insurance.” 

In Reg. 81.27 (as amended by T D 5239) the same statement is 
made in simple and direct words, thus: “The amount receivable 
under a policy of insurance transferred, by assignment or other- 
wise, by the decedent shall be includable under (1) of this para- 
graph if the transfer constituted a gift to any extent under Chapter 
4 of the Internal Revenue Code (Gift Tax Law)... .” “(1) of 
this paragraph” includes in the gross estate “such insurance... 
purchased with premiums, or other consideration, paid directly or 
indirectly by the decedent, in the proportion that the amount so paid 
by the decedent bears to the total premiums paid for the insurance.” 

The tax saving to be made by the gift of an existing life insurance 
policy is thus severely limited. In effect, if the specific gift ex- 
emptions and the annual exclusions have been used, the transfer 
of the insurance policy will be taxed as a gift, upon a value equal 
to the amount it would cost to duplicate the policy at the time of 
the gift.* And further, if the insured has retained no incident of 
ownership, the proceeds will be taxable in decedent’s estate in the 
percentage that premiums paid by insured bear to total premiums 
paid. 

If, in the opinion of the court, any incident of ownership remains 
in possession of the insured until death, all of the proceeds will 
be included in his gross estate. 





14 Guggenheim v. Rasquin, 312 U.S. 254 (1941); Ryerson et. al. executors, 
312 US. 260 (1941). 
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Another danger besetting the would-be giver, whether the gift is 
of an insurance policy, of premiums, or of other property, is that 
the gift may be interpreted as made “in contemplation of death.” 
In that event the property transferred by gift remains taxable in 
the estate of the donor.” This subject will be discussed further. 

It is also necessary to bear in mind that the transfer of an insur- 
ance policy is not complete, and hence, is not a gift within the 
meaning of the statute unless the transfer includes all incidents of 
ownership. Irrevocable designation of a beneficiary is not “a com- 
pleted gift.’”* The benefits of such a transfer of insurance on the 
life of the donor, it has been seen, are likely to be small and should 
be approached with great care and consideration. The gift of an 
insurance contract on the life of someone other than the donor, is 
taxed only as transfer of any other property. 

Again the law imposes a penalty upon the wife who has no funds 
of her own. The woman who possesses independent property and 
income can purchase a policy upon the life of her husband and give 
it to her child. She will pay a gift tax, if the gift exemptions and 
exclusions have been used; but the transfer will be complete, and 
will involve no demands for additional taxes in her estate nor that 
of her husband. The reason, of course, is that 811(g) applies to 
insurance upon the life of a decedent who paid directly or indirectly 
all or a part of the premiums, or who at death possessed any of the 
incidents of ownership. Narrow as this field of action may be, it 
does permit, in some favored families, the building of increased 
capital with a minimum of taxation. 

Many decisions involve gift taxes on life insurance assigned to 
or purchased by trusts. Various motives induce persons of wealth 





15 “$811 (c) TRANSFERS In CoNTEMPLATION Or, Or Taxkinc Errect At DeatH.— 
To the extent of any interest therein in which the decedent has at any time 
made a transfer, by trust or otherwise, in contemplation of or intended to take 
effect in possession or enjoyment at or after his death, or of which he has at 
any time made a transfer, by trust or otherwise, under which he has retained 
for his life or for any period not ascertainable without reference to his death 
or for any period which does not in fact end before his death (1) the possession 
or enjoyment of, or the right to the income from, the property, or (2) the right, 
either alone or in conjunction with any person, to designate the persons who 
shall possess or enjoy the property or the income therefrom; except in case of 
a bona fide sale for an adequate and full consideration in money or money’s 
worth. Any transfer of a material part of his property in the nature of a final 
disposition or distribution thereof, made by the decedent within two years prior 
to his death without such consideration, shall, unless shown to the contrary, 
be deemed to have been made in contemplation of death within the meaning of 
this subchapter.” Also see Reg. 1051, $81.15. 

16 Irrevocable designation of beneficiary without transfer of all incidents of 
ownership is not a complete gift. Sanford v. Com., 308 US. 39 (1939); Re- 
hearing denied, 308 U.S. 637 (1939) ; Robinette, 318 U.S. 184 (1943). 
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to create trust funds for the benefit of others, and often for the 
benefit of the settlor. The motivating purpose in creation of a trust 
is likely to determine not only gift tax liability, but also may result 
in unexpected income and estate taxes. If the trust gift is made in 
contemplation of death, or intended to take effect in possession 
and enjoyment at death, the trust estate will be included in the gross 
estate of the settlor at his death,*“ and there is no saving of taxes. 
Where a gift tax has been paid on such a transfer, credit will be 
allowed in the estate tax. 

Because an insurance policy can be the subject of a transfer “in 
contemplation of death” it is necessary to recognize, so far as anyone 
can, what acts or circumstances are held to come within the statute. 
The United States Supreme Court has given this definition in U.S. 
v. Wells:** “The words in contemplation of death mean that the 
thought of death is the impelling cause of the transfer, and while 
the belief in the imminence of death may afford convincing evidence, 
the statute is not to be limited, and its purpose thwarted, by a rule 
of construction which in place of contemplation of death makes the 
final criterion to be an apprehension that death is near at hand. 

“If it is the thought of death, as a controlling motive prompting 
the disposition of property, that affords the test, it follows that the 
statute does not embrace gifts inter vivos which spring from a 
different motive.” 

It is important then in transferring property by gift to give correct 
expression to the motives and purposes involved.” Assuming that 
contemplation of death is not a factor, it appears entirely feasible 
to make a gift of money, or to make a gift by paying premiums 
whether directly or through a trust, provided the insurance is not 
on the life of the donor. Under such a state of facts, the gift does 
not involve estate tax liability, and does offer a low cost transfer 
of property, and an opportunity in the use of life insurance to create 





16* INTERNAL REVENUE Cope, §811 (c). 

16> 283 U.S. 102 (1931). 

17 Appeal of Spofford, 3 B.T.A. 1016 (1926); Harnischfeger, et. al., v. Comm. 
of Int. Rev., 31 B.T.A. 224 (Acq.) (1934); Nevin. Exc. (Wanamaker Est.) 
283 U.S. 835 (1931); Stoltze v. Willcults, 73 F. (2d) 868 (8 Cir. 1934); Old 
Colony Trust Co. v. U.S., 15 F. Supp. 417 (Mass. 1936); Crilly Exc. v. Comm. 
of Int. Rev., 15 B.T.A. 389 (1929); Patterson Exc. v. Comm. of Int. Rev., 
36 B.T.A. 407 (1937); Col. Nat. Bank v. Com., 305 U.S. 23 (1938): Estate tax 
avoidance: Denniston v. Com., 106 F. (2d) 925 (3 Cir. 1939). Oliver v. Bell, 
103 F. (2d) 760 (3 Cir. 1939) ; Farmer Loan Trust v. Bowers, 68 F. (2d) 916 
(2 Cir. 1934), cert. denied, 306 U.S. 648 (1939); Tillotson, 44 B.T.A. 644: 
Wells v. U.S., 283 U.S. 102 (1931). 
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within the family substantial assets, which if and when needed, 
will be useful in meeting the estate tax requirements. 

Where the gift is to a minor, and particularly to a trust for the 
benefit of a minor, the gift is similar to that of a “future interest.” 
In that event the annual gift exclusion of $3,000 cannot be applied, 
and the gift either is absorbed in the $30,000 specific exemption, or 
is taxable. Because the $3,000 annual exclusion occurs every year, 
and can be used with reference to any number of individuals, this 
“future interest” classification is important.* 

To qualify a gift as a transfer of a present interest, there must 
be at least technical present “use and enjoyment.” If the policy is 
assigned to, or is taken out by the donee, all incidents of ownership 
must belong to the donee. If the gift is in trust for benefit of a 
minor, particular care is necessary if it is desired to bring the 
gift within the annual exclusions. The difficulties involved appear 
in three recent cases.” In an excellent review of these cases, Mr. 
Albert R. Hirst of the New York Bar, reaches the following con- 
clusions in his Case Comments (gift tax) section of the Diamond 
Life Bulletins : 


“Any taxpayer who desires to take advantage of the exclusion 
clause would do well to keep in mind the following: 

“(a) If the gift is intended to be invested in life insurance 
or annuities and the donee is an adult and there is no fear that 
he may squander the gift, rather than use it for the purpose 
intended, the gift might be made directly to the donee and he 
could use it to pay the premium. 

“(b) If this method is not desired, and the contract involved 
is a life insurance policy, all the rights under the policy should be 
vested in the donee. Thus, if it is insurance on the life of a son, 
the son should have all the rights under the policy. If the son is 
a minor, a trustee of these rights should be appointed by formal 
trust instrument and all the payments made to the trustee. No 
beneficiary, other than the estate of the son, should be named. 

“(c) If a father intends to insure the life of his son in favor 
of the mother, the gift should be made to the mother. That is, 
all the rights under the contract should be in her and she should 
be named as the sole beneficiary. No contingent beneficiary 
should be named. 

“(d) If it is intended to buy an annuity on the life of the 
donee, all rights under the contract should vest in the annuitant 
or, if he be a minor, in a trustee appointed by special instrument 





18 Re “future interests” see Code, §1003: Reg. 108, §§86.11 and 86.19(i). 

19 Roberts v. Comm. of Int. Rev., 143 F. (2d) 657 (5 Cir. 1944); Hutchins 
v. Com., 141 F. (2d) 422 (5 Cir. 1944); Fondren v. Com., 141 F. (2d) 419 
(5 Cir. 1944). 
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for that purpose. The trusteeship should end upon the minor’s 
reaching majority. The refund should be payable to his estate 
and no contingent beneficiary should be named. 

“(e) If the taxpayer desires to make payments to a trust and 
to take advantage of the exclusion clause, the trust should be 
for the benefit of one person only. Thus, it would be “income 
to my daughter for life, capital upon her death to her estate.” 
The trust agreement should not give any discretionary powers 
to the trustee under which payments can be delayed or ac- 
cumulated.” 


That the exercise or release of a power of appointment may be 
taxable as a gift, or under the estate tax, has caused the re-examina- 
tion of many trusts and life estates.” A life interest in the income 
of a trust with power to invade the principal, and the settlement of 
insurance proceeds under an interest-paying option, with the right 
to withdraw the principal in whole or in part, are very nearly alike 
in design and result. Up to this time optional settlement provisions 
which permit withdrawal of principal have not been brought to 
court under the statute and regulations regarding powers of appoint- 
ment. Life insurance men and lawyers may be well advised to con- 
sider this matter of “powers” when giving a client counsel regarding 
the use of settlement options. 

The whole matter of using life insurance in gifts, directly or in 
trust, is hedged about with many technicalities. In general it may 
be said that the gift of life insurance by the insured is usually tax- 
able to such an extent that there is little to recommend it. This is 
also true of the gift of money or property which is to pay premiums 
on insurance on life of the donor. 

Gift of money or property to be used for premiums on insurance 
on one other than the donor, where there is no “contemplation of 
death,” can effect substantial savings. Whatever value is thus trans- 
ferred comes from the top tax bracket of the donor. Suppose that 
the rate in that bracket is 30%. Even though the gift exemptions 
and exclusions have been exhausted, the gift will be taxed in the 
first gift tax brackets, which are 2%4% for the first $5,000, 5144% 
for the next $5,000, 814% for the next $10,000, and 104% for the 
next $10,000. Thus a wholly taxable gift of $25,000 would bear a 
tax of $1,712.50, as compared with a $7,500 estate tax on the same 
amount at the top of an estate, and added to this differential should 
be the fact that almost without exception life insurance proceeds 
greatly exceed total premiums paid. Combination of the advantages 





20 Code, $1000(c): Reg. 108, §86.2(b): T.D. 5471. 
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noted demands careful consideration of the use of life insurance 
in estate planning. 


INCOME TAXES AND LIFE INSURANCE 


The favorable position of life insurance with reference to income 
taxes is less generally known perhaps than the advantages to life 
insurance owners and beneficiaries under the estate tax, and it is 
worth noting that the comparative freedom of life insurance pro- 
ceeds from income taxes benefits many more persons than any ad- 
vantage in estate taxation. 

Income taxation of life insurance proceeds will be considered with 
reference to (a) proceeds received by reason of the death of the 
insured, (b) proceeds received (not by reason of death) under a 
life insurance or endowment contract, and (c) annuities. The govern- 
ing statute is Code Sec. 22. 

The method used in payment of insurance proceeds becomes im- 
portant. Proceeds ordinarily are payable (1) in one sum; (2) held 
by the company during some period designated by the insured or 
beneficiary, during which interest is paid to the beneficiary, and 
after end of the period, the principal is paid in one sum, or as an 
annuity; (3) paid in equal installments for a designated number 
of years or months; (4) paid in installments of a certain amount 
until the principal is exhausted; (5) paid in equal installments for 
certain number of years and as long thereafter as the beneficiary 
shall live. 

Internal Revenue Code Sec. 22(b) (1) excludes from gross income 
“amounts received under a life insurance contract paid by reason 
of the death of the insured, whether in a single sum or otherwise” 
(but if such amounts are held by the insurer under an agreement 
to pay interest thereon, the interest payments shall be included in 
gross income) : 

To the extent that payment of the policy proceeds is made in fixed 
installments (or for a definite period) or in installments payable dur- 
ing life of the beneficiary, the courts agree that no part of such install- 
ments is subject to income tax, if the settlement option election is 
made by insured. Later decisions exclude optional settlement income 
(except interest option) from income taxes, even where the option 
is selected by the beneficiary.” 





21 Prentice-Hall 1945 Feperat Tax Service, p. 8220; Comm. v. Pierce, 146 F. 
(2d) 358 (2 Cir. 1944); Blum v. Higgins, 150 F. (2d) 471 (2 Cir. 1944). 
Since the preparation of this article the Treasury Department has acquiesced in 
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For the husband and father who is planning sources of income 
to replace his earnings in the event of his death, the exemption of 
insurance proceeds from income taxes is today a matter of prime 
importance. To provide a widow with an income of $2,500.00 from 
investments today requires about $80,000.00 of capital. A tidy sum 
for a man to save even in lush times. And to make it more difficult, 
the widow must pay about $500.00 in taxes, leaving her but $2,000.00 
on which to live. In most cases, $50,000.00 or less of life insurance 
will guarantee the widow a life income of $2,500.00, none of it 
subject to income tax. ° 

The income exemption statute in Sec. 22(b) (2) (A) applies to pro- 
ceeds of insurance contracts received other than by reason of the death 
of the insured. Such proceeds (other than amounts received as annui- 
ties) are exempt, except for the excess of such amounts over the 
aggregate premiums or other consideration paid. The next sentence 
establishes the method of taxation where the proceeds are received 
as an annuity in these words: “Amounts received as an annuity 
under an annuity or endowment contract shall be included in gross 
income: except that there shall be excluded from gross income the 
excess of the amount received in the taxable year over an amount 
equal to 3 per cent of the aggregate premiums or consideration 
paid for such annuity ... until the aggregate amount excluded 
from gross income . . . equals the aggregate premiums or considera- 
tion paid for such annuity.” This section further provides that if 
a policy has been transferred for a valuable consideration, all gain 





the cases above cited through issuance of T.D. 5515 amending Treasury Regula- 
tions 111 Sec. 29.22 (b) (1)-1. The amendment consists of adding the following 
words immediately after the first sentence of the first paragraph: “It is im- 
material whether the proceeds are received in a single sum or otherwise.” 

At the same time, the portions of this Section (including Paragraphs (a), (b), 
(c) and (d)) applying to the election of Options by the beneficiary were stricken 
out. 

Code, Section 22 (b) (1); Regulations, Section 29.22 (b) (1)-1; Pages 6.2 
and 10.2. 

The net result of the new Regulation is that Life Insurance proceeds payable by 
reason of the death of the insured are now excluded from gross income, whether 
the proceeds are received either in a lump sum or in installments, and whether the 
Option was elected by the insured or the beneficiary. 

It should be noted, however, that the interest income received on proceeds left 
on deposit with the Company must still be included as income of the recipient. 
The same is true of excess interest dividends. 

It is important also to emphasize the fact that the new T.D. 5515 similarly 
amends prior Regulations 103, 101, 94 and 86, extending back to 1934. Thus, any 
such Income Tax payments made under current or former Regulations which 
have thus been amended may be recovered by the taxpayer through an application 
for refund for years not barred by the statute of limitations. 

Credit for this statement is due to Diamond Life Bulletins brochure, “Life In- 
surance and the Federal Tax Laws” and especially to the supplement thereto issued 
in June, 1946. 
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received over the amount of the consideration and subsequent pre- 
miums is subject to tax. 

The practical effect of the section on life insurance and endow- 
ment proceeds received other than by reason of death may be re- 
stated thus: 

If prior to maturity the owner or beneficiary elects to have pro- 
ceeds paid in installments of a certain amount, or for a certain 
period of time, the payments are not subject to tax until the aggre- 
gate of such payments exceeds the aggregate of premiums paid; 
thereafter the entire income will be taxable as received. Thus, there 
is no tax on the increase of the principal (excess of commuted value 
at maturity over aggregate premiums), and there is no tax on the 
payments until the whole principal has been returned in payments. 
By this arrangement income has been deferred even beyond the 
maturity of the contract for a selected period of time. 

If prior to maturity the owner or beneficiary has elected to receive 
the proceeds in the form of annuity, the rule is slightly different. 
The increase in principal is not taxed, but the income payments are 
taxed in part. 

The annuitant returns as taxable income a sum equal to 3% of 
the total premiums paid for the contract. The exclusion from taxes 
of the balance of the annuity income continues until the total of 
such exclusions is equal to the total premiums paid. This exclusion 
period will exist for about 15 to 20 years. 

An illustration may help to visualize the transaction : 

At age 40 A purchases a 20-year non-participating endowment 
for $10,000.00. Total premiums paid in 20 years are $9,550.00. At 
maturity he can receive $10,000.00, in one sum, which is $450.00 
more than the total premiums. If he takes the one sum settlement 
he must return $450.00 as taxable income. If, however, before ma- 
turity he elects to receive the value of the contract in the form of 
life income, or annuity, no tax is levied on the $450.00. For illus- 
tration, the insurance company would pay him $58.80 per month, 
equal to $705.60 per year—as long as he lives. 

A has paid $9,550.00 for his contract. Instead of showing an 
annuity income of $705.60 on his return, he shows a sum equal to 
3% of the total premium ($9,550.00) which is $286.50. That is the 
taxable part of his annuity income. There is excluded from taxation 
therefore, $419.10. The tax advantage will continue until the total 
of annual exclusions equals the total premiums, about 2234 years. 

It may be urged that the annuity payments only return the in- 
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vested capital up to the time the annuitant has received in payments 
an amount equal to the total premiums, and, therefore, no tax should 
be imposed until the whole investment has been repaid. After that, 
the entire annuity payment is interest, and all of it should be subject 
to income tax. That such thinking has some substantial support is 
evidenced by its adoption by the state of Wisconsin in its taxation of 
annuities.” 

This method of taxing annuity income (without taxing the incre- 
ment in the capital fund which supports the annuity), offers to 
most people the only means by which they are enabled to accumulate 
a reasonable amount of retirement income. Previous to 1930 the 
accumulation of $40,000.00 enabled a man to retire on an income 
of $2,400.00. Today, if capital can be rented safely at 3%, an 
accumulation of $80,000.00 is needed to yield $200.00 a month. 
By use of the annuity principle however, the modern Ben Franklin 
at 65 need have saved only about $32,000.00 in order to have $200.00 
a month for life. 

Except by the use of such contracts for accumulating future 
income, made attractive by moderate relief from the full burden of 
taxation, many families would be unable to accumulate sufficient 
retirement income to allow them to qualify for the Social Security 
retirement income.” The practical advantages of accumulating funds 
through insurance contracts, and of using the annuity options for 
retirement incomes, have been recognized in the legislation which 
permits deduction by employers of such premiums from income, 
when used in an approved employees’ pension plan.* 

On the ground that pension plans, properly arranged, benefit 
society as a whole by building old age income, the Congress ex- 
empted from taxation all contributions by an employer to such 
plans. (Such part of the contributions as is allocable to life insur- 
ance per se is taxable income to the employee.) The special relation 
of life insurance to this development lies in the fact that life insur- 
ance and annuity contracts make possible a greater retirement in- 
come than could be realized from ordinary investments in bonds 
or stocks. This situation attracted the attention of thousands of 





2 Wisconsin taxation of annuity income is governed by the general catch-all 
provision in §71.02 (2) (h) Wis. Stats. (1945), and Tax Commission Rule 131-B. 
78 §203 of Title II—Amendment to Title II of the Social Security Act, de- 
prives widow of benefits, though she has children under 18, if in any month she 
“rendered services for wages of not less than $15.00.” 
American Bar Association, Section of Taxation, 160 Broadway, New York 7. 
the brochure titled Estate Pranninc, published by Practicing Law Institute, 
4 Iwr. Rev. Cope, §23 (a): §23 (p). . 
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skilled salesmen throughout the country through whose efforts 
thousands of employers have adopted pension plans for their em- 
ployees. Without the active efforts of these insurance men very few 
pensions would have been established during the years 1940-1945. 
There were no securities for sale. Some realists point to the fact 
that pension contributions by employers in excess profit brackets 
were in effect contributions by the government because such contri- 
butions are deductible. 

The individual who buys for himself a contract which will pro- 
vide some non-taxable increment, and a favorably taxed annuity, 
as well as the employer and employee who, by a life insurance con- 
tract are guaranteed a retirement pension, has taken full advantage 
of the deferment of income to a future day when it is hoped tax rates 
will lower. At that time individual income may be less, and be either 
taxable in lower brackets, or entirely exempt. So far as this process 
withdraws funds from current spending and sends them forward to 
cushion the later years, it has accomplished a most desirable social 
purpose, and has decreased the danger of runaway inflation. 


Summary 


Briefly reviewing this discussion, we may keep in mind a few 
general rules, some or all of which will concern anyone who seriously 
plans an estate. 

With respect to estate taxes, life insurance has a particular value 
because : 


1. At the unpredictable day of death, it will be available in cash, 
without discount or shrinkage. 


2. The proceeds at death in most all cases will exceed the aggre- 
gate of premiums paid. 


3. When purchased and owned by others than the insured it is 
not subject to estate tax or income tax. 


These facts offer many opportunities to protect family estates 
against devastating taxation, and the last mentioned enables business 
institutions to secure continuity of ownership and management, as 
well as indemnity against loss through the death of a valuable officer 
or employee. 

Efforts to reduce estate taxes frequently are made by the gift of 
property. In this respect, the profitable use of life insurance as the 
subject of a gift is limited. Under most circumstances the effective 
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and profitable gift of a life insurance policy can be made only by 
someone other than the insured. Although the field of opportunity 
is narrow, it is very profitable where the necessary circumstances 
and money coincide. 

Income taxes touch the lives of millions, as frequently as once a 
month. It should be kept constantly in mind in the planning of an 
estate, that life insurance has a very special value, because it brings 
to the beneficiary very largely untaxed income. Life insurance is, 
for all practical purposes, the only property one can leave to his 
family, the income from which is not subject to income tax. 

The beneficiary may be wife or children, or the insured himself. 
For the wife and children there need be no tax on the income pro- 
vided by the insurance; for the insured, a small part of the income 
he receives on retirement is taxed. 

This comparative freedom of life insurance proceeds from income 
taxes stems from the concept of life insurance as the “provider” 
after the death of the wage earner. How widely this idea of life 
insurance has been accepted is evidenced by the ownership of ap- 
proximately $155,000,000,000 of legal reserve life insurance by 
71,000,000 people; an average of $2,117 of insurance for each 
policyholder. To this tremendous distribution should be added eight 
billions of fraternal insurance, 67 billions as the estimated insurance 
value of Social Security, and a large amount of National Service 
Life Insurance; an estimated aggregate in excess of $300,000,000,- 
000. Despite the occasional large policy, this great fund is the social 
backlog of the United States, designed and created to provide 
monthly checks for widows, orphans and old men. And it is note- 
worthy that while the courts have consistently tightened the grasp 
of the tax collector on estates and on gifts, especially gifts in trust, 
they have at the same time defended the proceeds of life insurance 
against the income tax collector even to the broadening of the ex- 
emption of funds paid out under the settlement options. 

It is submitted that the unusual attributes of life insurance con- 
tracts. as property, and the special position of such contracts and 
the proceeds thereof in taxation, strongly recommend increasing 
consideration of their usefulness in estate plans and in business.* 





5 For an excellent discussion of the uses of life insurance in estate planning, see 
the brochure entitled Estate Planning, published by Practicing Law Institute, 
American Bar Association, Section of Taxation, 160 Broadway, New York 7. 

















RESTORATION OF CIVIL RIGHTS 


E. E. Brossarp 


Joint Resolution No. 79 (72, S.), session of 1945, created a joint 
committee to revise and codify the statutes relating to public wel- 
fare. At a public hearing before this committee the subject of restora- 
tion of civil rights which were lost by conviction of a crime was 
considered. There was a suggestion that a general law should be 
created which would provide that a convict who had served his 
term of imprisonment would thereby be restored to any civil right 
which he had lost. It was pointed out that such a statute would 
remove the need of the many hundreds of pardons “to restore civil 
rights” which are granted from time to time, and which are pub- 
lished in the legislative journais and which revive and spread the 
information that pardoned persons had been guilty of various crimes. 
Such a publication, except as part of a pardon, would be libel. To 
this suggestion for a restorative statute it was stated that the attorney 
general had given an opinion in which he held that the power to 
pardon was entirely vested in the governor by the constitution, that 
an executive pardon was the only one possible in Wisconsin. In 
support of the opposing position and to aid the committee and others 
in arriving at a correct conclusion the following memorandum was 
written. 


“The pardon by the executive is the only method by which 
a person may be restored to his civil rights.” 


The above quotation is from the unofficial opinion of E. R. Hicks, 
attorney general of Wisconsin, given to a clerk of the circuit court 
on April 9, 1902. I do not believe that statement. The opinion he 
gave is merely his ipse dexit—nothing more. He gives no reason 
for his conclusion and he cites no authority in support of it. Maybe 
he could find no authority. Neither can I. 

It is my belief that the pardoning power of the governor is not 
exclusive. It is my belief that the legislature has power to act in this 
field; and I give the following reasons and authorities in support of 
my belief : 


Whoever asserts that the legislature is powerless in the matter 
must fortify his position if he hopes to hold it. 
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The United States Constitution declares that “The powers not 
delegated to the United States by the constitution, nor prohibited 
by it to the states, are reserved to the states respectively, or to the 
people.” 

Art. IV, sec. 1 of our state constitution says that “The legislative 
power shall be vested in a senate and assembly.” 

It follows that the state legislature possesses plenary power to 
legislate on all subjects and in all fields unless its power so to do is 
denied or limited by express constitutional provision or by necessary 
implication from express provisions. There is no such express denial 
or prohibition and there is no provision that squints that way. 

On the contrary, we find provisions that point in the other direc- 
tion. Art. III, sec. 6, of the state constitution says that “Laws may 
be passed excluding from the right of suffrage all persons who have 
been or may be convicted of bribery or larceny, or of any infamous 
crime” or who have bet on the results of an election. Section 6.01 
(3), Statutes, is such a law: “Any person . . . convicted of bribery 
shall be excluded from the right of suffrage unless restored to civil 
rights.” Laws of that nature, that is, excluding electors from the 
right to vote, deprive them of a civil right. Such laws may be 
repealed. The power to repeal goes with the power to enact laws. 
What the legislature has taken away the legislature can restore. 

Here we see express authority in the legislature to meddle with 
civil rights in connection with crimes. The legislature is given power 
to enlarge the class of persons who by their crimes deprive them- 
selves of civil rights. Wisconsin crimes are statutory crimes, that 
is to say, crimes here are offenses “against the peace and dignity 
of the state” and are prosecuted as such and in the name of the state.” 
Crimes are declared by statute. The legislature prospectively can 
change the penalty up or down for any and all crimes. It can repeal 
any statute. The absolute repeal of a criminal statute bars a con- 
viction thereunder. Without a living law there can be no prose- 
cution. The repeal of a criminal law works a pardon by indirection. 
It is an amnesty to all persons who have violated it but who have 
not been convicted. 

Where would we naturally look to find authority to restore citizens 
to their civil rights? To the legislature, of course. That was the 
rule at common law. Parliament legislated as to civil rights. It 
granted pardons. When the framers of our constitution wrote into 





1U.S. Consrt., Art. X. 
2 Wis. Const., Art. VII, §17. 
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it a rule for cutting off the right to vote unless the convict was 
“restored to civil rights,” they knew the English rule, and they 
must have understood that the constitution vested in some branch 
of government the power to restore civil rights. 

It is important to note that these provisions as to the right to 
vote and to the loss of that right are in a separate article of the 
constitution, namely, Art. III, Suffrage. The legislative provisions 
are in Art. IV; the executive provisions are in Art. V; the adminis- 
trative provisions are in Art. VI; and the judiciary is in Art. VII. 
The subject of suffrage receives separate treatment. It was set 
apart from the fundamental divisions of our republican form of 
government. That is significant. 

But turn now to the expressed pardoning power. That is vested 
in the executive department. “The governor shall have power to 
grant reprieves, commutations and pardons, after conviction, for all 
offenses, except treason and cases of impeachment, upon such con- 
ditions and with such restrictions and limitations as he may think 
proper, subject to such regulations as may be provided by law rela- 
tive to the manner of applying for pardons. . . .”* Nothing is said 
in this grant of power to pardon about the restoration of civil 
rights. If a pardon is potent for that purpose, the potency comes 
by implication or inference. It is not expressed. On its face the par- 
doning power looks like a means for getting out of prison, a gift 
of freedom. A pardon grants personal liberty. A person not versed in 
the common law nor in the precedents would not be apt to think that 
a person at large—a convict who had served out his term of im- 
prisonment—needed a pardon. 

A convict who has served his term has paid the penalty. He 
owes nothing. A pardon to him looks like the cancellation of a debt 
that has been paid in full. It is, however, true that the practice has 
long prevailed of going through the form of pardoning ex-convicts, 
hundreds of them, years after their terms ended, and that for the 
expressed purpose of restoring them to civil rights. 

Possibly pardons in form have issued after the pardonees were 
dead, but no claim has been made that a pardon for the dead has 
efficacy. The state can neither convict nor pardon a dead man al- 
though history tells us that Charles II of England thought he had 
power to convict and execute dead men. He exhumed the bodies of 
regicides. He had them tried, convicted and executed. To be sure, the 





$ Wis. Const., Art. V, §6. 
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performance did nothing to the regicides, but it did plenty to their 
estates. 

It may be conceded that a pardon by the governor restores a con- 
victed felon to his civil rights—in most cases. That concession, 
however, does not exclude the legislature from this field. It still 
may function there. As before stated, “treason and cases of im- 
peachment” are expressly excepted from the governor’s power to 
pardon. “Upon conviction for treason he shall have the power to 
suspend the execution of the sentence until the case shall be re- 
ported to the legislature at its next meeting, when the legislature 
shall either pardon, or commute the sentence, direct the execution 
of the sentence, or grant a further reprieve.”* As Wisconsin has 
never had a convicted traitor, it is not possible to say just how this 
constitutional provision will work out in practice. But it is plain 
that here the governor is not the “whole works” or even the “main 
works.” Only the legislature has power to pardon a traitor and 
“restore him to his civil rights.” The governor can forgive offenses 
after conviction. The legislature can do more. The legislature can for- 
give offenses prior to and after conviction. 


PARDONS BY THE LEGISLATURE 


An executive pardon and a legislative amnesty are comparable 
but are not identical. Usually amnesties are granted in advance of 
conviction and preclude prosecution. In Wisconsin conviction is a 
condition precedent to a pardon by the governor. Amnesty has been 
said to be a wholesale forgiveness of a class or community ; whereas 
a pardon is a retail forgiveness of a named individual. The president 
has power to grant both amnesties and pardons. The governor 
is limited to pardons. In this field the powers of the president and 
of the Wisconsin governor are similar but are not the same. There 
is only one express limitation on the power of the president to grant 
pardons and proclaim amnesties: he cannot pardon in cases of im- 
peachment. On the other hand there are several limitations on the 
governor’s pardoning power. He cannot pardon unless there has 
been a conviction. He cannot pardon traitors and he cannot pardon 
impeachments. Those are express limitations. Added to them is 
an implied limitation. Art. XIII, sec. 2, Wisconsin Constitution, 
declares that any person who engages directly or indirectly “in 
a duel, either as principal or accessory, shall forever be dis- 





* Wis. Const., Art. V, §6. 
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qualified as an elector, and from holding any office under the con- 
stitution and laws of this state.” It seems plain from this constitu- 
tional provision that a pardon by the governor of a person convicted 
of dueling would not restore the convict’s right to vote or to hold 
office. There is another constitutional provision which should be 
mentioned in this connection. Art. XIII, sec. 3, provides that “no 
person being a defaulter to the United States or to this state, or 
to any county or town therein, . . . shall be eligible to any office of 
trust, profit or honor in this state.” His is a hopeless case. 

In 1924 the Congress, by Senate Concurrent Resolution No. 16, 
directed the publication of the United States Constitution Annotated. 
The following quotations are from that publication: 


“Amnesty is an act of sovereign power granting oblivion or a 
general pardon for a past offense. It is rarely, if ever, exercised 
in favor of single individuals but is usually extended in behalf 
of certain classes of persons who are subject to trial but who 
have not been convicted. Such pardon and amnesty made by a 
public proclamation of the president has the force of public 


law . . . and such proclamation may be made without legisla- 

tive authority .. .”. [citing cases] (p. 388.) 

An Act of Congress provided that “no person shall be excused 
from .. . testifying . . . before the Interstate Commerce Commis- 
sion... on the ground . . . that the testimony . . . , required of 
him, may tend to incriminate him. . . . But no person shall be prose- 
cuted . . . on account of any transaction, matter or thing, concern- 


” 


ing which he may testify. . . . 
The validity of that statute was upheld in Brown v. Walker.’ The 
following quotation is from the opinion in that case :* 


“The act of Congress in question securing to witnesses im- 
munity from prosecution is virtually an act of general amnesty, 
and belongs to a class of legislation which is not uncommon 
either in England . . . or in this country. Although the Con- 
stitution vests in the President ‘power to grant reprieves and 
pardons for offenses against the United States’ . . . , this power 
has never been held to take from Congress the power to pass 
acts of general amnesty. . . .” 


State ex rel. Anheuser-Busch v. Eby, Judge,’ is another case in 
point. The Missouri legislature enacted a law which authorized the 
governor to accept from brewers for unpaid beer inspection fees 





5161 U.S. 591 (1896). 
$161 U.S. 591, 601 (1896). 
7170 Mo. 497, 71 S.W. 52 (1902). 
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payment at not less than 10 cents per barrel. This was called the 
“Beer Compromise Act.” Upon payment to the state of the agreed 
settlement price, the brewers were promised an amnesty for prior 
violations of the beer law. The act said that every person who com- 
plied with the act “shall be relieved from all fines, penalties and 
forfeitures incurred by him prior to March 19, 1901. . . ; and all 
prosecutions for such violations . . . against parties who shall com- 
ply with section 1 of this act are hereby barred.” The brewers com- 
plied with the act and paid to the state $191,250. 

Notwithstanding the promise and settlement, prosecutions (5,000 
indictments) were brought against brewers who had so settled the 
score. The brewers brought the action to enjoin the prosecutions. 
The court said: 


“.. . the act in question is an amnesty or statutory pardon. 
. . . Amnesty is a general pardon granted to a class by law or 
proclamation. The act in such case is as properly a pardon as if 
simply granted to an individual, by deed. Indeed, it seems to be 
generally conceded in the United States, that the word ‘pardon’ 
includes amnesty... . 

“«'. . Pardon and amnesty are not precisely the same. A par- 
don is granted to one who is certainly guilty . . . usually after 
conviction. . . . But amnesty is to those who may be guilty, and 
is usually granted by Parliament, or the Legislature ; and to whole 
classes, before trial. Amnesty is the abolition or oblivion of the 
offense; pardon is its forgiveness. The act under consideration 


is both.’ ” 


State v. Applewhite* is another case in point. Applewhite was con- 
victed of murder, with other members of “the Lowery band.” He 
escaped. In 1872 and 1874 the legislature passed amnesty acts in 
favor of the Lowery band. In 1875 Applewhite was captured and 
brought into court for sentence. He claimed the benefit of the “Am- 
nesty Act” and asked to be discharged. He was discharged. Re- 
ferring to the power of the legislature in this matter, the court said: 


“We are unable to see any ground upon which the General 
Assembly may not, in its wisdom, grant amnesty to every crim- 
inal. We are of the opinion that the Act relied on in the plea 
is a bar to the further prosecution of this criminal action.” 


United States v. Hughes® is also in point. The Pennsylvania act 
provided that when a convict had served his term “the punishment 





875 N.C. 229 (1876). 
9175 Fed. 238 (W.D. Pa., 1892.) 
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so endured shall have the like effects and consequences as a pardon 
by the governor.” The court said: 


“.. While pardons are usually granted by the executive, the 
pardoning power by no means is confined to that branch of the 
government. In England, the pardons by act of Parliament were 
not infrequent... . 

“From the very nature of government, it requires no reason- 
ing to prove the self-evident proposition that in Pennsylvania the 
power of pardon was vested in the legislative branch by the 
inherent power of the supreme lawmaking power and in the 
executive by constitutional provision. The grant of this power 
to the executive was no limitation on the right of the power 
granting it to exercise it also. Because this legislative power of 
pardon was dormant . . . until 1860, when the act in question 
was passed, does not stamp it as being of the nature which 
Justice Taney alluded to.” 


Our supreme court has construed the pardoning power” in only 
one case. The third paragraph of the syllabus in State ex rel. Rodd 
v. Verage,” reads: 


“The power of the governor to grant pardons is similar to 
that exercised by the king in common law, who could not pardon 
in case of contempt where punishment was inflicted for the 
purpose of securing to a suitor private rights which it was the 
duty of the court to enforce.” 


This subject is discussed at length in a very able opinion written 
by Justice Owen. The court considered, but did not decide, this 
question: Does the pardon power extend to criminal contempts of 
court? The discussion tends to indicate a negative answer to the 
question. 

Section 54.03 (2), Statutes, provides the conditions upon which 
inmates of reformatories may be discharged. “Such discharge shall 
have the force and effect of an absolute pardon or conditional pardon 
respectively.” The attorney general has ruled that such a discharge 
is “by virtue of the statute” and “restores civil rights.”””” 

So it is plain that a statute may validly provide that a convict who 
has fully served his term of imprisonment has thereby won a par- 
don. Service of the term of imprisonment by a criminal constitutes 
a pardon, in legal effect, under such a statute. 

After our Civil War, Congress granted amnesty to the citizens 
of 11 southern states. President Andrew Johnson granted pardons 





10 Wis. Const., Art. V, §6. 
11177 Wis. 295, 187 N.W. 830 (1922). 
1215 Op. Atty. GEN. 134, 135 (1926). 
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to individuals by name while Congress granted pardons wholesale by 
communities. The president’s pardon power is granted (like our 
governor’s) by the Constitution. The pardoning power of Congress 
is inherent in its authority to legislate. 

Furthermore, the legislature should enact a statute providing for 
the restoration of civil rights and thus dispensing with the need of 
“pardons for the purpose of restoring civil rights.” Such a statute 
would be an economy. It would save money and would avoid needless 
heartaches. During each biennium there are hundreds of “pardons 
to restore civil rights after the expiration of sentence.” The Senate 
Journal of 1941 lists 456 such pardons.* The Senate Journal for 
1943 lists 394 such pardons.* The constitution requires the governor 
to report these pardons to the legislature,” but the constitution does 
not require that the names of the pardonees and the crimes which 
they committed and the times and places shall be published in book 
form as a public record. The pardons granted to release prisoners 
are comparatively few in number. The average is probably one in 
ten when compared to the pardons to restore civil rights. The public 
at large may not (probably does not) distinguish between actual 
pardons and so-called pardons to restore to civil rights. The infer- 
ence may be that the governor is overly lenient in opening the prison 
doors to release criminals. 

But there is a more serious objection to this needless printing in 
public records of the names of persons and their crimes. That re- 
publication would be libelous if it were not done pursuant to law. 
Many of the crimes mentioned are minor offenses, misdemeanors ; 
many were punished by a fine only, many of the convicts were never 
sentenced at all but were at once placed on probation, and many 
were sentenced and at once allowed to go on parole. Some of these 
offenses were committed long ago (as many as 33 years) and had 
been forgotten by the community. The publication of these pardons 
humiliates the pardonee. It holds him up to public contempt and 
scorn. Nor is this humiliation confined to the convict. His family 
feels the disgrace, the humiliation. This is a needless and unwar- 
ranted punishment of innocent ones. It seems altogether probable 
that a majority of those whose names are thus exposed to public 
contempt were never deprived of any civil rights. The clause “unless 





18 See pp. 107-207. 
14See pp. 71, 183. 
18 Wis. Consrt., Art. V, §6. 
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restored to civil rights” as used in the constitution®® is generally 
understood to refer to the right to vote. Sometimes, although seldom, 
it may be understood to refer to eligibility to public office. 

Therefore it is competent for the Wisconsin legislature to, and 
it should, enact that: “Every person who is convicted of crime ob- 
tains (earns) a restoration of his civil rights by serving out his term 
of imprisonment or otherwise satisfying his sentence.” 

Madison, January, 1946. 





16 Wis. Const., Art. III, §2, and Art. VII, §3. 
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THE WORK OF THE WISCONSIN SUPREME COURT 
MARRIAGE AND DIVORCE 


WILLIAM RILEY 


A. MARRIAGE 
1. Validation of Void Marriage 


The Uniform Marriage and Marriage License Act,’ as embodied 
in Wisconsin statutes,’ specifically provides* for the validation of 
certain void marriages. Its language clearly includes marriages con- 
tracted in violation of its prohibition against re-marriage within one 
year of the granting of a divorce. In Hoffman v. Hoffman’ the 
supreme court had its second® opportunity to construe the validation 
provision. 

In the Hoffman case the plaintiff wife brought action for divorce 
from bed and board. The grounds alleged were cruel and inhuman 
treatment. The defendant counterclaimed demanding, in the alterna- 
tive, judgment of absolute divorce on grounds of cruel and in- 
human treatment or annulment. Defendant alleged, in support of his 
alternative demand, that he and plaintiff were married in Illinois 
within one year of her divorce in Wisconsin from the bonds of a 





19 Untrorm Laws ANNOTATED, 454-478. 

2 Wis. Star., §§245.12-245.38 (1945). 

8 Wis. Srat., §245.35 (1945). “If a person during the lifetime of a husband or 
wife with whom the marriage is in force, enters into a subsequent marriage 
contract in accordance with the provisions of section 245.12, and the parties there- 
to live together thereafter as husband and wife, and such subsequent marriage 
contract was entered into by one of the parties in good faith, in the full belief 
that the former husband or wife was dead, or that the former marriage had been 
annulled, or dissolved by a divorce, or without knowledge of such former mar- 
riage, they shall, after the impediment to their marriage has been removed by 
the death or divorce of the other party to such former marriage, if they continue 
to live together as husband and wife in good faith on the part of one of them, be 
held to have been legally married from and after the removal of such impedi- 
ment, and the issue of such subsequent marriage shall be considered as the 
legitimate issue of both parents.” 

* Wis. Start., $245.03 (2) (1945) provides: “It shall not be lawful for any ... 
party to an action for divorce . . . to marry again until one year after judgment 
for divorce is granted, and the marriage of any such person solemnized before 
the expiration of one year from the date of the granting of judgment . . . shall 
be null and void.” 

5242 Wis. 83, 7 N.W. (2d) 428 (1943). 

® The court first construed the validation provision in In re Tufts Estate, 228 
Wis. 221, 280 N.W. 309 (1938). 
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previous marriage. Both parties resided in Wisconsin at the time 
of, and after, their marriage in Illinois. There is, no doubt, some 
significance in the fact that there was living issue of their marriage 
when the divorce action was commenced. 

The trial court, after denying the prayers of both parties for 
divorce, found initially that plaintiff had not entered into the Illinois 
marriage to defendant in good faith and that the marriage was void 
under the statute. The court’s oversight in failing to weigh the good 
faith of both parties was called to its attention. It then found that 
the marriage had been entered into in good faith on the part of 
defendant, if not on the part of plaintiff, and that the marriage had 
been validated with the anniversary of plaintiff’s divorce and the 
removal of the impediment to her remarriage. It refused to annul 
the marriage. The supreme court, on defendant’s appeal, affirmed 
the judgment of the trial court citing the Tufts case as precedent. 

Virtually all of the states have enacted legislation prohibiting re- 
marriage after divorce within specified periods of time.’ With the 
exception of Wisconsin and Massachusetts, few, if any, states have 
adopted complementary validation provisions. The Wisconsin vali- 
dation statute is copied from a similar provision in the Massachu- 
setts statutes.* While this provision has found commendation,’ it 
should be noted that Wisconsin alone has adopted the Uniform Act 
since its approval in 1911, and that the act was withdrawn from 
the list of acts recommended for adoption by the states at the Na- 
tional Conference of Commissioners on Uniform State Laws in 
1943. It is obvious that other states have deemed it unwise to 
enact validation provisions. 

The reason for the period of prohibition has been aptly stated as 
follows: 


“The purpose of such statutes is that the court may retain 
absolute control over the parties, and may decide at.any time 
prior to the expiration of the specified period whether the party 
seeking a divorce is entitled to it, and that which has been se- 
cured conditionally by a party may be forfeited by his acts.”™ 


This reasoning applies fully in Wisconsin where the statutes provide 





7™See II Vernier, AMERICAN Famity Laws, §92 (1931) for a tabulation of 
comparative statutes. 

89 Untrorm Laws ANNOTATED 476, §26 (Commissioners’ Note). See Mass. 
Stat. C. 207, §6 (1932). 

®“The substance of this statute might well be adopted by other states.” Ropes, 
ANNULMENT OF Marriace, 417 (1945). 

109 Unrrorm Laws ANNOTATED 454-478 and (1945) Cum. Supp. 104. 

112 NELSON ON Divorce 608, §20.06 (1945). 
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that during the period of prohibition, the status of the parties is not 
affected and the court may, on its own motion, modify or vacate the 
divorce decree.” In construing this provision the Wisconsin supreme 
court has held that the divorce tribunal may consider the conduct of 
both parties during the period of prohibition as grounds for modifi- 
cation or vacation of judgment.” 

It is clear that there is no real conflict within the Wisconsin statutes 
between the temporary prohibition of remarriage and the valida~_ 
tion provision if the former is construed as rendering voidable, 
rather than void, marriages contracted contrary to its terms. How- 
ever, the general absence of acceptance by other jurisdictions of the 
validation provision raises the question whether it is either necessary 
or wise. 

So far as necessity is concerned, it may be pointed out that in 
other jurisdictions marriage in any recognized form after removal 
of the impediment legitimizes the relation of the parties. The validity 
of the form of remarriage is strongly supported by a variety of rules 
of proof.* The problem of placing a meretricious relation on a 
basis of legitimacy is adequately solved in this way. 

With respect to the wisdom of the validation provision, a prac- 
tical conclusion will have to await the submission of a cause involving 
the vacation of a decree within the period of prohibition, but after 
the remarriage of one of the parties complicated for example, by 
conception of issue or some substantial effect on property rights. 

n view of the foregoing, a rather rigid construction of the vali- 
dation provision might well be justified. The tendency of the court 
in this respect cannot well be gauged from its applications of the 
provision so far. Certain difficulties in application are, however, 
apparent. 

In the Tufts case the court pointed out that the statute requires 
that the subsequent marriage shall have been entered into in good 
faith by one of the parties, and that they shall continue thereafter 
to live together as husband and wife in good faith on the part of one 
of them. To determine good faith it considered the conduct of the 
parties (1) before the subsequent marriage, (2) at the time of the 
ceremony and (3) in the course of the proceedings relating to vali- 
dation. It held that knowledge which the party seeking to validate 





12 Wis. Stat. §247.37(1)(2) (1945). 
18 Jermain v. Jermain, 243 Wis. 508, 511, 11 N.W. (2d) 163, (1943). See also 
White v. White, 167 Wis. 615, 168 N.W. 704 (1918). 
142 NELSON ON Divorce 613, §20.09 (1945). 
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the subsequent marriage could have secured in the exercise of com- 
mon prudence and decency” should be imputed to her and found 
that she had not entered into the marriage in good faith. It hardly 
need be mentioned that the determination and application alike of 
good faith are attended by substantial difficulties. 

The Tufts opinion has been roundly criticized*® on the score that 
its imposition of the common prudence rule was in disregard of 
legislative intent and constituted a departure from its established 
policy of sustaining the validity of marriages wherever possible. The. 
instant case may constitute some relaxation of this rule. While the 
court leaves this wholly to inference, it did not apply the rule even 
though the defendant was impelled by every reason set forth in its 
first construction of the statute to discover the public fact of an 
impediment to marriage. 

It should be noted that neither construction adverts to compliance 
with the form of marriage prescribed by the validating statute.” 
The court has held that the statutory requirements as to form have 
no extra-territorial effect."* This ruling, however, applies specifi- 
cally only to marriages contracted outside of the state where no 
impediment existed under Wisconsin law. It would seem that, where 
an impediment has been interposed, compliance with the statutory 
form is essential to application of this provision. 

The increasing incidence of divorce litigation may be expected to 
produce new and interesting problems in application of the valida- 
tion provision. The real direction of judicial tendencies in application 
remains to be determined. 


B. Divorce 
1. Pleadings 


Wisconsin statutes require a divorce complaint to state whether a 
divorce action by either party was or has been commenced or pend- 
ing in any other court or before any judge thereof in Wisconsin or 
elsewhere.” The court has never interpreted the provision. How- 





15 In re Tufts Estate, 228 Wis. 221, 227, 280 N.W. 309, 312 (1938). 

16 1939 Wis. L. Rev. 71, et seq. 

17 Wis. Strat. §245.35 (1945) requires that the marriage be entered into in : 
accordance with the provisions of §245.12. The latter section prescribes the % 
issuance of a license and solemnization in the presence of witnesses by a person 
authorized to officiate. Note, however, Wis. Stat. $§245.33 and 245 34 (1945) 
which materially modulate §245.12. 

18 Lyannes v. Lyannes, 171 Wis. 381, 177 N.W. 683 (1920). 

19 Wis. Stat. $247.14 (1945). 
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ever, its presumable purpose is to establish the facts as to whether 
the court can acquire exclusive control of the divorce litigation 
without interfering with the exercise of the power of a court of co- 
ordinate jurisdiction.” 

The provision is quoted in Dibble v. Dibble,” a divorce action in 
which the complaint alleged cruel and inhuman treatment as grounds. 
The complaint contained the following language: 


“That since said marriage several divorce actions have been 
started in Shawano County but in every instance the parties have 
reconciled and resumed living together. None of such actions 
were ever filed in the office of the Clerk of Court.” 


The trial court sustained defendant’s demurrer on the ground that 
it appeared on the face of the complaint that there was another action 
pending between the parties for the same cause. 

The supreme court reversed the order sustaining the demurrer. 
It rests its decision not on the ground that previous actions were 
not pending, but rather on the ground that the complaint did not 
specify that they were brought for the same cause as the instant 
action. 

It may be inferred that, under proper circumstances, the order 
sustaining the demurrer would have been affirmed. If the complaint 
had been ordered amended on defendant’s motion” to show that the 
cause alleged in a previous action was cruel and inhuman treatment, 
the demurrer apparently would have stood. 

This suggests the advisability of adopting a more careful practice 
than prevails generally in Wisconsin where reconcilations are effected. 
In most circuits no formalities are observed when the party plaintiff 
decides not to prosecute the action. It seems that the safe procedure 
in every instance would be to obtain an order dismissing the action 
by stipulation at the time of reconciliation. 

Despite the somewhat ambiguous language of the decision it is 
clear that the court tested the demurrer by the provisions of section 
263.06 (3), not by those of section 247.14. The former state 
grounds for demurrer where the complaint discloses another action 
pending between the same parties for the same cause. The latter 
require a divorce complaint to state whether any other action for 





20 Kusick v. Kusick, 243 Wis. 135, 9 N.W. (2d) 607 (1943). 

21239 Wis. 298, 1 N.W. (2d) 159 (1941). 

22 Such a motion is authorized by Wis. Stat. $263.43 (1945). 

28 Wis. Stat. $263.06 (1945) specifies the exclusive grounds for demurrer to a 
complaint. 
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divorce regardless of cause has been commenced or is pending before 
any other court or judge thereof. The decision does not indicate the 
significance of the provisions of the latter section. Allegations of 
a complaint showing, in compliance with these provisions, that an- 
other action had been commenced for a different cause in another 
court could be reached by demurrer, if at all, only on jurisdictional 
grounds.™ It seems that the pendency of another action for a diff- 
erent cause is ordinarily ground for affirmative defense by way of 
plea in abatement.” 


2. Effect of Foreign Decree 


An interesting problem was presented in Price v. Ruggles.® Since 
the problem lay outside the issues of the appeal, the court furnished 
no definite answer. 

The plaintiff had sued the defendant, her brother, for partition. 
Defendant had been married twice and had divorced his first wife 
in Texas in an action commenced by constructive service of process. 
The first wife joined in the partition action as a party defendant 
together with several of defendant’s creditors, whose judgments 
had been docketed as liens. The court found that the first wife was 
entitled to dower which it awarded to her with a preference over 
the only creditor whose lien was prior to defendant’s homestead 
rights. Only defendant appealed. 

Since defendant alone had appealed, the court affirmed the trial 
court’s judgment. In doing so, however, it pointed out that the Texas 
divorce, even though commenced by publication, effectively destroyed 
the marital status of the parties in Wisconsin under a recent appli- 
cation by the United States Supreme Court of the full faith and 
credit clause of the Federal Constitution.” Accordingly, the first 
wife would have lost her dower rights as a result of the Texas 
divorce. The court then raised, but did not answer, the question 
whether the wife might not, after such a divorce, bring an action 
by personal service in Wisconsin not only for a division of property 
located here, but also for alimony, even though the husband had 
no real or personal property within the state. 

The Wisconsin supreme court has held that a foreign judgment of 
divorce based on personal service concludes the parties as to prop- 





24 Wis. Stat. §263.06(1) (1945). 

251 Netson, Divorce 350, §9.03 (1945). 

26 244 Wis. 187, 11 N.W. (2d) 513 (1943). 

27 See Williams v. North Carolina, 317 U.S. 287, (1942). 
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erty within this state although mention of the property is omitted 
from the judgment.* By way of obiter dictum the same decision 
declares that, in case of constructive service, the foreign judgment 
does not prevent subsequent division of property within this state. 

This statement does not seem to be inconsistent with the theory 
that the foreign judgment, although obtained on constructive service, 
terminates dower by destroying the marital status of the parties. 
This theory has been adopted and applied by the Alabama supreme 
court,” which invoked a statute basically similar to that of Wiscon- 
sin, which provides for termination of dower upon destruction of 
marital status.*° 

There is considerable well-reasoned authority for the proposition 
that a court, on personal service, can divide property or grant ali- 
mony despite the divorce judgment of a sister state obtained upon 
constructive service.™ 

The question noted by the court is interesting, but should not 
cause too much trouble when it arises. 


3. Alimony and Division of Property 


Gray v. Gray” is notable as the first direct construction of sec. 
247.26 since its amendment in 1935. In that year the legislature in- 
serted the conjunctive and in place of the disjunctive or in the clause 
beginning “or the court may finally divide . . . the estate . . . of 
the husband. . . .” The court holds that the divorce tribunal may 
both allow alimony and make a division of property. It states, how- 
ever, that a judgment providing for final division of property only 
cannot be modified to include or substitute alimony in view of the 
provisions of sec. 247.32 and that a provision for division may not 
be modified. 

The problem of the court was perhaps more simple than the 
broad language of the decision indicates. The parties had in fact 
stipulated for a division of property and alimony. The court might 
have reached the same result by honoring the stipulation without 





28 Zentnis v. Zentnis, 163 Wis. 342, 158 N.W. 284 (1916). 

2° McLaughlin v. McLaughlin, 202 Ala. 16, 79 So. 354 (1918). 

80 Wis. Stat. §247.36 (1945). 

313 Netson on Divorce 521, §33.43 (1945); Slapp v. Slapp, 143 Ohio St. 10S, 
54 N.E. (2d) 153 (1944); Cummings v. Cummings, 138 Kan. 359, 26 P (2d) 
440 (1933); Kirkland v. Green, 295 Ky. 535, 174 S.W. (2d) 745 (1943); Buckley 
v. Buckley, 50 Wash. 213, 96 P. 1079 (1908). 
$2240 Wis. 285, 3 N.W. (2d) 376 (1942). 
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committing itself so generally. The haste of the court to construe 
the amendment may produce some complication. 

If the legislature intended the result reached by the court, it cer- 
tainly left much to judicial construction. It should be noted that no 
attempt was made to clarify sec. 247.32 in terms of the amendment. 
Neither was sec. 247.36 which provides for termination of dower 
rights upon absolute divorce modified. In the latter instance it might 
have been expected that the legislature would have given the court 
discretion with respect to the divesting of dower if it were to have 
power both to grant alimony and divide property by its judgment or 
a modification thereof. 

In this connection it should be noted that the decision does not 
proscribe the modification of a judgment for alimony only to in- 
clude therein or substitute therefore a division of property. In fact, 
the statutes,“ as interpreted by the court, seem specifically to permit 
this. If this is indeed the rule, it may be forseen that some un- 
desirable complications may arise particularly with respect to con- 
veyances of real estate by divorced spouses. 

There is one readily available escape from this problem. It may 
be inferred from at least one- decision“ of the Wisconsin supreme 
court that, if a judgment is silent as to division of property, it has in 
effect adjudged that there should be no division of property. Such 
a judgment, in the absence of fraud or mistake, cannot be modified 
after the term. 


4. Support Money Payments 


In Halmu v. Halmu® the court has found occasion to settle several 
mooted points relative to allowances in divorce judgments for the 
maintenance of minor children. 

A divorce had been obtained in the matter by the plaintiff wife 
in 1923. The judgment provided an allowance to the wife for sup- 
port of minor children, the youngest of whom was then two years 
of age. A protracted series of contempt proceedings and efforts to 
reduce the allowance followed. Finally, in 1944, contempt proceed- 
ings were again initiated in which the lower court awarded the 
plaintiff a money judgment. The supreme court affirmed the award. 

In arriving at this result the court first reaffirmed its position 
that the provision for support is limited to the minority of the 





88 Wis. Stat. §247.26 (1945). 
84 Hannon v. Hannon, 230 Wis. 620, 284 N.W. 499 (1939). 
85 247 Wis. 124, 19 N.W. 317 (1944). 
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children of the parties. The rule laid down seems hardly just in the 
case of a permanently invalided minor who passes his majority. It 
is true, presumably, that ways can be found at his father’s expense 
of preventing his becoming a public charge. In many instances, 
however, this will not affect the burden of his care. The rule, never- 
theless, rests on precedent.” 

The court then reasons that the right to enforce the allowance 
through contempt proceedings terminates with the power of the 
divorce tribunal to fix and adjust the provision. While policy may 
justify this, the reasoning of the concurring opinion that the flaunt- 
ing of the court is not eliminated by the passage of time seems 
more cogent. But the rule of the case is that the plaintiff is relegated 
to an independent action after the youngest child reaches majority 
to recover arrearages. 

The decision proceeds to dispose effectively of an assumption 
widely entertained among the bar of the state. It has long been as- 
sumed that the support money allowance could be collected either 
through contempt proceedings or, alternatively, by reducing arrear- 
ages to judgment. The court points to its established rule that the 
divorce tribunal has complete jurisdiction, to the exclusion of the 
courts of co-ordinate jurisdiction, over the provision for support. 
This jurisdiction includes power to modify allowances retrospectively. 
In fact, the divorce tribunal cannot divest itself of its modifying 
power. Thus it is held that the plaintiff cannot maintain an inde- 
pendent action for arrearages, nor, presumably, procure the reduc- 
tion of the arrearages to judgment in the divorce action. 





86 Boehler v. Boehler, 125 Wis. 627, 104 N.W. 840 (1905). 








A CODE OF EVIDENCE FOR WISCONSIN ?* 
COMMENT BY JUDGE 


Tuomas S. STONE 


Rule 8 of the Model Code of Evidence is entitled “Comment by 
Judge” and reads as follows: 


“After the close of the evidence and arguments of counsel 
the judge may sum up the evidence and comment to the jury 
upon the weight of the evidence and the credibility of the 
witnesses, if he instructs the jury that they are to determine 
for themselves the weight of the evidence and the credit to be 
given to the witnesses and are not bound by the judge’s com- 
ment thereon.” 


Generally speaking, this proposed rule, while something of a 
startling innovation in the state of Wisconsin, is not new. It pre- 
vails in England and in the federal courts in the United States. Its 
observance was given express approval in Capital Traction Co. v. 
Hof,’ where the Supreme Court took the position that “trial by 
jury” did not mean a trial exclusively by a group of twelve jurors, 
but a trial by twelve jurors presided over by a judge empowered to 
comment on the weight of the evidence and the credibility of the 
witnesses. The United States Supreme Court said: 


“*Trial by jury,’ in the primary and usual sense of the term 
at the common law and in the American constitutions, is not 
merely a trial by a jury of twelve men before an officer vested 
with authority to cause them to be summoned and empanelled, 
to administer oaths to them and to the constable in charge, and 
to enter judgment and issue execution on their verdict; but it 
is a trial by a jury of twelve men, in the presence and under the 
superintendence of a judge empowered to instruct them on the 
law and to advise them on the facts, and (except on acquittal 





*Marquette University Law School and the University of Wisconsin Law 
School are cooperating in the collection of papers being published under this 
general title. The purpose of collecting and publishing these papers is to stimulate 
a State-wide interest in and discussion of the Model Code of Evidence of the 
American Law Institute. It is not a purpose either to promote or to discourage 
the Adoption of that Code. Any opinions expressed in the articles on the desir- 
ability of adopting the Code are those of the individual authors and not neces- 
sarily those of the sponsoring law schools or of the cooperating authors. 

A fabricoid bound edition of the Model Code of Evidence with comments, 
essays, etc., can be obtained through book dealers for $3.—Ed. 

1174 U.S. 1 (1898). 
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of a criminal charge) to set aside their verdict if in his opinion 
it is against the law or the evidence. This proposition has been 
so generally admitted, and so seldom contested, that there has 
been little occasion for its distinct assertion. Yet there are un- 
equivocal statements of it to be found in the books. 

“Lord Hale, in his History of the Common Law, c. 12, 
‘touching trial by jury,’ says: ‘Another excellency of this trial 
is this, that the judge is always present at the time of the evi- 
dence given in it. Herein he is able in matters of law, emerging 
upon the evidence, to direct them; and also, in matters of fact, to 
give them great light and assistance, by his weighing the evidence 
before them, and observing where the question and knot of the 
business lies; and by showing them his opinion even in matter 
of fact, which is a great advantage and light to laymen. And 
thus, as the jury assists the judge in determining the matter of 
fact, so the judge assists the jury in determining points of law, 
and also very much in investigating and enlightening the matter 
of fact, whereof the jury are the judges.’ And again, in summing 
up the advantages of trial by jury, he says: ‘It has the advan- 
tage of the judge’s observation, attention and assistance, in 
point of law by way of decision, and in point of fact by way of 
direction to the jury.’ 2 Hale History of Common Law, (5th 
ed.) 147, 156. See also 1 Hale P. C. 33. 

“The Supreme Court of Ohio held that the provision of 
article 1, section 19, of the constitution of that State, requiring 
compensation for Private property taken for the public use to 
‘be assessed by a jury,’ was not satisfied without an assessment 
by a jury of twelve men under the supervision of a court; and, 
speaking by Chief Justice Thurman, said: “That the term “jury,” 
without addition or prefix, imports a body of twelve men in a 
court of justice, is as well settled as any legal proposition can 
be.’ ‘We agree with Grimke, J., in Willyard v. Hamilton, 7 Ohio, 
pt. 2, 111, 118, that a jury, properly speaking, is an appendage 
of a court, a tribunal auxiliary to the administration of justice 
in a court, that a presiding law tribunal is implied, and that the 
conjunction of the two is the peculiar and valuable feature of 
the jury trial; and, as a necessary inference, that a mere com- 
mission, though composed of twelve men, can never be properly 
regarded as a jury. Upon the whole, after a careful examination 
of the subject, we are clearly of the opinion that the word 
“jury,” in section 19 of article 1, as well as in other places in 
the constitution where it occurs, means a tribunal of twelve 
men, presided over by a court, and hearing the allegations, evi- 
dence and arguments of the parties.’ Lamb v. Lane, (1854) 4 
Ohio St. 167, 177, 179. 

“The Justices of the Supreme Judicial Court of New Hamp- 
shire, in an opinion given to the House of Representatives of the 
State, said: ‘The terms “jury,” and “trial by jury,” are, and 
for ages have been, well known in the language of the law. They 
were used at the adoption of the constitution, and always, it is 
believed, before that time, and almost always since, in a single 











May] A CODE OF EVIDENCE FOR WISCONSIN? 301 


sense. A jury for the trial of a cause was a body of twelve men, 
described as upright, well qualified and lawful men, disinterested 
and impartial, not of kin nor personal dependents of either of 
the parties, having their homes within the jurisdictional limits 
of the court, drawn and selected by officers free from all bias in 
favor or against either party, duly empanelled under the direc- 
tion of a competent court, sworn to render a true verdict ac- 
cording to the law and the evidence given them; who, after 
hearing the parties and their evidence, and receiving the instruc- 
tions of the court relative to the law involved in the trial, and 
deliberating, when necessary, apart from all extraneous influ- 
ences, must return their unanimous verdict upon the issue 
gaa to them.’ Opinion of Justices, (1860) 41 N.H. 550, 

1. 

“Judge Sprague, in the District Court of the United States for 
the District of Massachusetts, said: ‘The Constitution secures 
a trial by jury, without defining what that trial is. We are left 
to the common law to learn what it is that is secured. Now the 
trial by jury was, when the Constitution was adopted, and for 
generations before that time had been, here and in England, 
a trial of an issue of fact by twelve men, under the direction 
and superintendence of the court. This direction and superin- 
tendence was an essential part of the trial. . . . At the time of 
the adoption of the Constitution, it was a part of the system 
of trial by jury in civil cases that the court might, in its dis- 
cretion, set aside a verdict. . . . Each party, the losing as well 
as the winning, has a right to the legitimate trial by jury, with 
all its safeguards, as understood when the Constitution was 
adopted.’ United States v. Bags of Merchandise. (1863) 2 
Sprague, 85-88. 

“This court has expressed the same idea, saying: ‘In the 
courts of the United States, as in those of England, from 
which our practice was derived, the judge, in submitting a case 
to the jury, may, at his discretion, whenever he thinks it neces- 
sary to assist them in arriving at a just conclusion, comment 
upon the evidence, call their attention to parts of it which he 
thinks important, and express his opinion upon the facts.’ 
Vicksburg &c. Railroad v. Putnam, (1886) 118 U.S. 545, 553. 
And again: ‘Trial by jury in the courts of the United States 
is a trial presided over by a judge, with authority, not only to 
rule upon objections to evidence and to instruct the jury upon 
the law, but also, when in his judgment the due administration 
of justice requires it, to aid the jury by explaining and comment- 
ing upon the testimony and even giving them his opinion on 
questions of fact, provided only he submits those questions to 
their determination.’ United States v. Philadelphia & Reading 
Railroad, (1887) 123 U.S. 113, 114. And see Sparf v. United 
States (1895) 156 U.S. 51, 102, 106; Thompson v. Utah, (1898) 
170 U.S. 343, 350; Miller on the Constitution, 511; Cooley’s 
Principles of Constitutional Law, 239.” 
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In recommending the adoption of this rule the American Law 
Institute Committee on Evidence states as follows: 


“It has been commended by commentators from Sir Matthew 
Hale to Dean John H. Wigmore. It has been approved by the 
New York Committee on the Administration of Justice and by 
the American Bar Association Committee on Improvement of 
the Rules of Evidence. The great Thayer, after asserting the 
impossibility of conceiving a trial by jury in English history 

* in a form ‘which would withhold from the jury the assistance 
of the court in dealing with the facts,’ declared that trial by 
jury in such a form ‘is not the venerated institution which at- 
tracted the praise of Blackstone and of our ancestors, but 
something novel, modern, and much less to be respected.’ 

“In 1927 a committee of The Commonwealth Fund published 
the results of an inquiry among lawyers as to the comparative 
merits of this historic rule and the rule which exists in most 
of our states. The following quotation from the report is 
pertinent : 


“*As to the comparative merits of the historic rule and 
the present rule in practical operation, there are no convincing 
data, and it seems almost impossible to obtain any. Satisfac- 
tory comparison between the results of jury trial here and 
results in England cannot be made. There exists in this 
country, however, a considerable body of lawyers who have 
tried cases both before judges who habitually comment upon 
the weight and credibility of testimony and before judges 
who refrain from such comment. Some Federal judges freely 
avail themselves of the privilege to comment. Many lawyers 
who practice before these judges practice also before state 
judges who are forbidden to comment. And some lawyers have 
at some times practiced in a state where comment is usual 
and at other times in a state where it is forbidden. Their 
opinions as to the effect of the respective practices upon spe- 
cific features of the trial ought to throw some light upon the 
validity of the theoretical arguments for the return to ortho- 
doxy. They have had an opportunity to observe whether or 
not the historic practice tends to bring quicker verdicts and 
to reduce the number of disagreements; whether or not it 
tends to reduce the number of new trials granted or applied 
for on the ground that the verdict is against the weight of 
the evidence; whether it makes counsel less exacting in the 
selection of jurors; and whether it has any effect upon the 
judge’s conduct during the trial. As to these their judgment 
ought to have a substantial basis in fact and to be of consider- 
able value. Many of them also have views based upon experi- 
ence as to whether the historic rule helps the jury to reach 
correct conclusions and tends to render harmless, errors in 
the admission or exclusion of evidence and in misconduct of 
counsel. Upon these points their opinions must be more 
speculative and of less worth. 
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“*The benefit of the experience and judgment of these 
practitioners has been sought by submitting questions to them. 
Of fifteen hundred and sixty-five lawyers with the requisite 
trial experience, eleven hundred and eighty-one, or more than 
seventy-five per cent, believe that the historic rule brings 
quicker verdicts and fewer disagreements than the currently 
prevailing rule. Of fifteen hundred and thirty-five, seven 
hundred and seventy-one, or slightly over fifty per cent, 
think it tends to reduce the number of new trials granted or 
applied for on the ground that the verdict is against the weight 
of the evidence. Of fifteen hundred and thirty-one, only three 
hundred and forty-seven, or less than twenty-three per cent, 
are of the opinion that it makes or would tend to make at- 
torneys less exacting in empanelling the jury. And of fourteen 
hundred and eighty-six, at least three hundred and eighteen, 
or about twenty-two per cent, have observed its tendency to 
make the trial judge pay closer attention to the evidence. Of 
sixteen hundred and seventy-six, nine hundred and seven, or 
slightly more than fifty-four per cent, express the view that 
the court’s comment upon the weight and credibility of the 
testimony assists the jury in reaching correct conclusions, but 
only six hundred and sixty-three out of fifteen hundred and 
nine, or less than forty-four per cent, believe that it cures 
errors in ruling upon evidence or in misconduct of counsel. 

“ ‘From these statements the conclusion seems justified that 
in actual practice the privilege of proper comment has the 
following beneficial effects: (1) It saves time and expense by 
bringing quicker verdicts, reducing the number of disagree- 
ments, and diminishing the number of new trials and applica- 
tions for new trials. (2) It has an appreciable effect upon a 
substantial percentage of attorneys in making them spend less 
time in examining prospective jurors. In this connection, it is 
interesting to note that in England there is practically no ex- 
penditure of time in selecting a jury, and to ponder whether 
the privilege of comment, so vigorously used there, is not a 
contributing cause to this desirable end. (3) It operates to a 
considerable degree to induce the trial judge to pay close 
attention to the conduct of the trial. It is true that many judges 
who do not comment have a proper appreciation of the judicial 
function and do not neglect the performance of their duties 
to litigants and to the jury. But certainly the privilege of com- 
ment is an added incentive to good work. And even though 
the majority of these lawyers may be right in thinking that it 
would not cure errors in rulings on evidence or in misconduct 
of counsel, certainly it would not accentuate them, and proper 
comment would obviously greatly mitigate them in many cases. 
Nor can it be urged that the foregoing benefits would be ob- 
tained at the expense of correct verdicts. Over half of these 
practitioners are convinced that proper comment assists the 
jury in reaching correct results. It is usually impossible to 
determine whether or not a jury arrives at the truth in a given 
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case. In the overwhelming majority of instances, it must be 
a matter of opinion. But if the greater part of lawyers who 
have observed the jury at work under both systems are willing 
to certify that the historic rule produces better results, it can 
hardly be opposed on the ground that comment would mis- 
lead the jury. Consequently, the reported experience of trial 
lawyers fortifies the theory that the return to the orthodox 
tule would greatly aid the administration of justice even with- 
out changes in the rules of evidence. It would strike a heavy 
blow against the “sporting theory” of a lawsuit.’ ” 


The foregoing statement of the committee ably presents the argu- 
ment in favor of the adoption of the rule. Nevertheless, as has been 
stated, the rule would be a radical innovation in the law of evidence 
as it exists in Wisconsin. Judicial comment on the evidence has 
always been forbidden in this State. For example, judges have time 
and again been admonished that they may not comment on the cred- 
ibility of witnesses, and such comment has been held reversible 
error.* That Wisconsin does not permit comment by a trial judge on 
the veracity of witnesses is evident from Davis v. Dregne. 

In Roberts v. State,* the supreme court made the following strong 
statement to the effect that a trial judge may not comment on the 
credibility of witnesses : 


“The error to be considered is a bold and striking one, and 
no less than a clear usurpation by the court of the legitimate 
functions of the jury. The defendant had the right to a jury 
trial of every material issue of fact in the case, and was entitled 
to have the verdict of the jury alone on the facts, and, if against 
him, without the interference of the court, and beyond a reason- 
able doubt. If there is one question more peculiarly and ex- 
clusively within the province of the jury than any other it is 
that of the credibility of the witnesses. The right or duty to 
decide this question must never be divided between the court 
and the jury, and much less taken away from the jury and de- 
cided wholly by the court. ‘It is to be remembered,’ said Chief 
Justice Whiton, in Kellogg v. Nelson, 5 Wis. 131, ‘that the jury 
are the sole judges of the credibility of the witnesses. . . .’ It is 
an axiom of the law, and an elementary principle, that in all 
jury cases the credibility of the witnesses must be determined 
by the jury alone.” 


From the foregoing statement, it is evident that Wisconsin does 
not adhere to the ancient concept of “trial by jury” being a trial by a 





2 Bodenheimer v. Chicago & N.W.R. Co., 140 Wis. 623, 628, 123 N.W. 148 
(1909) ; Kenney v. State, 74 Wis. 260, 42 N.W. 213, (1889); Little v. Superior 
Rapid Transit R. Co., 88 Wis. 402, 407, 60 N.W. 705 (1894). 

®120 Wis. 63, 97 N.W.512(1903). 

#84 Wis. 361, 363, 54 N.W. 580 (1893). 
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judge and jury, or a trial by a jury of twelve, presided over and 
guided by a judge. 

In Thomas v. Paul,> our supreme court stated that the jury is the 
sole judge of the credibility of witnesses and the weight of their 
testimony, inferring that the trial court should have no part in in- 
fluencing or forming the jurors’ judgment in that respect. The court 
said : 

“The jury are the exclusive judges of the credibility of wit- 
nesses and of the weight of their testimony. Kellogg v. Nelson, 

5 Wis. 125; Morrow v. Delaney, 41 Wis. 149; Bowe v. Rogers, 

50 Wis. 598; Brusberg v. M., L.S. & W.R. Co. 55 Wis. 106. 

. . . The court has no right to say anything about the credibility 

of the parties as witnesses.” (Italics supplied). 


Nor can the trial courts in this state do by indirection what they 
are prohibited from doing directly. In Koss v. State* the supreme 
court said: 


“. . . ordinarily, instructions as to rules of law for determin- 
ing the credibility of witnesses, or the weight of evidence, should 
not single out or discredit any particular witness or item of 
evidence (Schutz v. State, 125 Wis. 452, 460, 104 N.W. 90, 93; 
Grabowski v. State, 126 Wis. 447, 105 N.W. 805).” 


The common law of this state is, therefore, resolutely lined up 
against the proposed rule. The common law would of course be 
abrogated on this point if the proposed rule were incorporated in 
our statutes. Not so easily overcome, however, would be the pro- 
vision of the Wisconsin Constitution with respect to trial by jury. 
Article I, Sec. 5 of the Wisconsin Constitution provides as follows: 


“The right of trial by jury shall remain inviolate, and shall 
extend to all cases at law without regard to the amount in con- 
troversy;...” 


Here again, it becomes important as to what is meant by “trial by 
jury.” But, as has been pointed out, Wisconsin has gone on record 
as excluding the trial judge from the definition of that term. 

In Wisconsin, and in most of the other states where commenting 
on the weight of the evidence and the credibility of witnesses is pro- 
hibited by the body of the law, the trial judges nevertheless have a 
wide field in which they may comment. Precluding judges from 
commenting does not mean that they lose control over the trial, or 








587 Wis. 607, 614, 58 N.W. 1031 (1894). 
6217 Wis. 325, 333, 258 N.W. 860 (1935). 
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that the orderly administration of justice is interferred with. For 
example, the trial judge may in his instructions direct the jury to 
disregard, or may withdraw from the jury’s consideration, evidence 
which the jury should not consider, as, for example, where the evi- 
dence is not material or relevant to the issue or issues, or has already 
been striken on motion.’ It is also proper to give instruction to dis- 
regard evidence offered but not admitted, as well as to disregard 
colloquies between the court and counsel concerning an alleged fact 
which has not been established in the evidence. Instructions of this 
type are given in practically every jury trial. An instruction which 
properly excludes certain evidence from the consideration of the 
jury does not constitute an improper comment on the facts.* The 
court, of course, may state to the jury the nature of the action, and 
the issues, but the court must state the issues fairly to each side. The 
court may also state general rules for the guidance of the jury in 
determining credibility. 

On the other hand the federal courts, which operate under a rule 
substantially the same as that proposed in Rule 8, may go to much 
greater lengths. As is said in Nudd v. Burrows: 


“Tt is the right of the court to aid them (the jury) by recall- 
ing the testimony to their recollection, by collating its details, 
by suggesting grounds of preference where there is contradic- 
tion, by directing their attention to the most important facts, 
by indicating the true points of inquiry, by resolving the evi- 
dence, however complicated, into its simplest elements, and by 
showing the bearing of its several parts and their combined 
effect, stripped of every consideration which might otherwise 
mislead or confuse them.” 


In federal courts it has been held to be permissible for the trial 
court to give its opinion as to such matters as which party should pre- 
vail,” the tendency of the facts,” and the credibility of witnesses.” 
In federal court it has been held that a judge may recite the testimony 
of defendant’s witnesses and characterize it as the “material testimony 
in the case,” where the court felt the testimony of the plaintiff’s wit- 





764 C. J. at 517 and cases therein cited in notes 33, 34 and 35. 

*Reutner Klaus & Co. v. Nelson Chesman & Co., 9 S.W. (2d) 655 (Mo. App., 
1928). 

964 C. J. at p. 518 et seq. 

1091 U.S. 426, 439, (1875). 

11 One Buick Automobile v. U.S., 275 F. 809 (C.C.A. 8th, 1921). 

12 Oyster v. Longnecker, 16 Pa. 269 (1850); Delaney v. Robinson, 2 Whart. 
(Pa.) 503 (1837). 

18 Dale’s Appeal, 57 Conn. 127, 17 Atl. 757 (1888); Bruch v. Carter, 32 N.J. 
Law 554 (1867); Porter v. Seiler, 23 Pa. 424, 62 Am. D. 341 (1854). 
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nesses to be so contradictory and unsatisfactory that no reliance could 
be placed upon it. 

It is highly doubtful whether the Wisconsin Bar is as yet pre- 
pared to give to the trial judges the vast powers which federal 
judges have with respect to commenting on the evidence. It is sub- 
mitted that unless there is an overwhelming expression by the bar 
of this state in favor of this rule it should not be adopted. 


JUDGMENTS AS EVIDENCE AGAINST 
ONE NOT A PARTY TO THEM 


HELENE ZoGG 
Rute 521, JupDGMENTs oF CONVICTION 


“Evidence of a subsisting judgment adjudging a person guilty 
of a crime or a misdemeanor is admissible as tending to prove 
the facts recited therein and every fact essential to sustain the 


judgment.” 


Before considering this rule, it is necessary to distinguish between 
it and other rules of evidence. First, it is obvious that this does 
not refer to res judicata, which is not a rule of evidence. That doc- 
trine refers to a subject-matter which has been previously finally 
settled by the decision of a court, which is thereafter treated as 
conclusive as between the parties to it and their privies. The rule 
must also be distinguished from that which admits former testi- 
mony.’ An early Wisconsin case’ allowed testimony from a criminal 
action as evidence in a subsequent civil suit, but this is decided on 
the former testimgny theory. Testimony given at a previous trial 
falls into the hearsay rule, but may be admissible if the witness is 
unavailable at the present trial. It is then admitted only if the issues 
are substantially the same, if the same parties or their privies are 
involved, and if there has been a right of cross-examination. Rule 
521 must also be differentiated from judgments in rem*® where a 
previous judgment is admitted on the theory that such actions are 
binding on all and are of a public nature. And, obviously, no problem 





14 Crotty v. Danbury, 79 Conn. 379, 65 A. 147 (1906); Stamford First Baptist 
Church v. Rouse, 21 Conn. 160 (1851). 

1 Isaksen, “Use of Former Testimony,” 1945 Wis. L. Rev. 445. 

2 Charlesworth v. Tinker, 18 Wis. 633, (1864). 

®Cf. Rule 523, Judgments as to Public Right or Interest, which is not dis- 
cussed herein. 
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arises when the issue is whether a certain judgment has been 
rendered as a matter of fact, not whether the judgment is true. 

Rule 521, set forth above, does not state the majority rule in the 
United States today, and goes farther than the decisions which con- 
stitute the minority and the English rules. The general rule is that 
a judgment of conviction or an acquittal rendered in a criminal 
prosecution cannot be given in evidence in a civil action to establish 
the truth of the facts on which it was rendered. The minority rule 
is that proof of a conviction can be received as prima facie but not 
conclusive evidence of the facts involved. 

The cases have advanced many objections to admitting a criminal 
judgment in a civil case. In the main, they have held that it would 
be contra to both the hearsay and the opinion rule. Such a judgment 
would be hearsay because the jurors or the judge did not personally 
see the events which led to the judgment. It would be opinion be- 
cause it is merely the jurors’ opinion, based on the testimony they 
have heard. Further, it is argued that there is no mutuality between 
the parties in the civil and criminal actions. It is also contended 
that there is a dissimilarity of object, procedure, and degree and 
elements of proof in a civil and criminal action. However, most of 
these dissimilarities and substantive or procedural differences are 
almost uniformly in favor of the accused, and therefore, in favor 
of truth, and, hence, in favor of admissibility. An additional reason 
advanced to exclude such a judgment is the possibility that the con- 
viction might have proceeded wholly or partly on the evidence of the 
parties seeking to use it. An example would be in the case of a wife 
suing for divorce and offering evidence of an assault and battery 
conviction of the husband, based wholly upon the wife’s testimony. 
In one case,* the court might have admitted the judgment had it 
been based upon the testimony of a third person. There is much 
to be said for this point of view, and perhaps a judge should have 
discretion to exclude in a particular case. On the other hand, perhaps 
it can safely be left to cross-examination, argument and the usual 
methods. 

Most of the above objections as to mutuality, right to cross- 
examine, etc., are easily met, because in the majority of cases the 
judgment is offered against the person who originally was convicted. 
In Tucker v. Tucker,’ a 1927 New Jersey case, a judgment of divorce 
was granted upon no evidence other than a prior conviction of 





* Woodruff v. Woodruff, 11 Me. 475 (1834). 
5.N. J. 72, 137 Atl. 404 (1927). 
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adultery. The opinion seems to permit the use of the judgment only 
when it is offered against the convicted party. The court also says 
such a judgment is sufficient proof “when pleaded as the ground of 
a decree for divorce.” In a later New Jersey case,° the judge says 
he would like to follow the ruling in the Tucker case, but is bound 
by a statute which prevents a criminal judgment from being used 
against an offender in a civil suit. Thus it would seem that the Tucker 
case is limited to the original party and to divorce actions, and is 
not as broad as some writers have implied.’ 

The commonest example, and the cases in which this question 
most frequently arises, is that in which an insured sues an insurance 
company, and the defendant wishes to put into evidence a judgment 
of conviction of the plaintiff for arson. In such a case, the plaintiff 
has had full opportunity, not only to cross-examine, and appear in 
his own behalf, but also to appeal from such judgment. However, 
the rule proposed by the American Law Institute goes farther than 
this and in doing so goes farther than even the minority view. The 
Model Code of Evidence proposes that such judgment be admitted 
as evidence, even if it affects someone having no part in the original 
suit. For instance, one of the illustrations given is: 


“P sues D for negligently causing the death of T, P’s intestate. 
P’s claim is that S, D’s servant, negligently drove D’s auto- 
mobile over P. P offers evidence of a judgment of conviction of 
S for the negligent manslaughter of 7. Admissible.” 


In this case, D has had no opportunity to have his day in court 
during the trial of S. Some of the cases supporting the minority 
view limit their view expressly to cases where persons against whom 
the conviction has been offered have had a chance to defend them- 
selves. In the English case, in the Estate of Cunigunda (otherwise 
Cora) Crippen, Deceased,® in which the previous English cases on 
the subject are reviewed, the court concludes that a conviction of a 
previous crime is admissible in evidence, not merely as proof of the 
conviction, but also as presumptive proof of the commission of the 
crime. In this case a distinction is made between a case where A sues 
B on a bill of exchange, and a conviction of C for forgery of the bill 
is offered in evidence. In such case, the court says, it would not be 





® Sorbello v. Manguro, 108 N. J. Eq. 292, 155 Atl. 7 (1931). 

741 Harv. L. Rev. 241 (1927). 

® Law reports, Probate Division, (Eng.), Page 108, 80 L.J. Prob. N.S. 47, 104 
L.T.N.S. 224, 27 Times L.R. 258, 55 Sol. Jo. 273 (1911). 
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admitted. In a case where an insured is suing an insurance company 
after having been convicted of arson, the court says:° 


“It is certainly clear in such cases that the plaintiff who is 
seeking redress in the civil case for the injury, not having been 
a party to the.criminal prosecution, is not bound by its result. 
We confess our inability to perceive, however, why the accused 
person himself should not be held either as bound or affected by 
the result of the prosecution, if adverse to him. He has had 
his day in court, with the opportunity to produce his witnesses, 
to examine and cross-examine the witnesses for the prosecution, 
and to appeal from the judgment.” 


This case sets out most fully the minority viewpoint. 

The American Law Institute rule is no doubt proposed on a much 
broader basis, and on one which overcomes all objections both as 
to the use of the judgment against the convicted party and against 
all third persons. It is reasoned that if a judgment of conviction is, 
practically speaking, evidence to all the world of the man’s guilt it 
should also be admitted in our courts. One writer has decried the 
verdict of a jury as being unreliable. He says :*° 


“When we admit evidence to a jury, we assume that their 
general knowledge and experience will enable them to determine, 
roughly at least, its probative force—in the metaphor of the 
courts, to weigh it and balance it against other evidence. Pri- 
vately we may doubt the capacity of the jury to evaluate ordinary 
evidence. We may be sceptical as to whether they really attempt 
it in the majority of cases. We may suspect that most verdicts 
represent a ‘hunch’ or a compromise, in which logic and ex- 
perience played a minor role. But if we give the jury an im- 
possible task, the case might as well be decided by the toss of 
a coin.” 

In answer to this, Wigmore says :* 

“But is this the tenable position? For can we in the same 

breath say that the jury is to be trusted to determine the fate of 


the parties in the present case, but that juries generally are not 
to be trusted and that their verdicts are worthless?” 


Wigmore also points out that the great difficulty that the courts 





® Eagle Star and British Dominions Insurance Co. v. Heller, 149 Va. 82, 140 S.E. 
314 (1927). 

10 Hinton, “Judgment of Conviction; Effect on a Civil Case,” 27 Ittxvors L. 
Rev. 195 (1932). 

115 Wicmore, Evipence, §1671a, 4 Wicmore, Evience, §1346a (1940). See 
generally note, 130 A.L.R. 690 (1941). On whether a judgment of conviction of 
the principal is admissible on the trial of an accessory, see 4 WicMorE, EvipENcE, 
$1079, note 6. For a recent change in the Wisconsin law of principal and ac- 
cessory, see Wis. Stats. $353.05 (1945). 
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have with this problem is that most of them seem to feel the evidence 
should either be admitted as conclusive or excluded entirely because 
it is likely to be treated as conclusive. This difficulty can be over- 
come. In Bankston v. Folks,” where the plaintiff brought a civil 
action against the defendant for shooting him, the court admitted 
a previous judgment convicting the defendant, and said that while 
such evidence was not conclusive of the plaintiff’s right to recover, 
it “was proper that the jury should consider the result of the crim- 
inal prosecution for an offense for the legal consequences of which 
damages were claimed by its perpetrator.” Note that the suggested 
rule says the judgment is admissible “as tending to prove the facts 
recited therein.” This would mean that such a judgment would 
merely be evidence as all other evidence, and subject to explanation 
and rebuttal. The leading minority cases have admitted it as prima 
facie evidence, and not conclusive. In a New York case,” Justice 
Cardozo says that an application of the rule of exclusion in its 
extreme forms would be absurd, unjust, and unsound in principle. 

In considering the relation to the Wisconsin law of Rule 521 of 
the Model Code, stated above, the only case to consider seems to be 
State v. O’Leary.* This case involves a disbarment proceeding in 
which a previous conviction for a felony was offered in evidence. 
The statutes of Wisconsin contain no provisions constituting con- 
viction of a felony or a misdemeanor involving moral turpitude, 
an independent ground for disbarment. Although this case might not 
be followed in later cases, because a disbarment is of a quasi public 
nature, still it would indicate that Wisconsin followed the minority 
rule that favors admissibility. The court says: 


“It is our conclusion that evidence of a conviction which stands 
unreversed, and which involves a solemn finding of a jury and 
the judgment of a court, that defendant has been guilty of acts 
involving such moral turpitude as to indicate his unworthiness 
to continue as a member of the bar, is not merely evidence of 
his guilt and his unfitness to practice law, but that prima facte 
is establishing both facts.” 


On rehearing :* 


“What is the proof as to the existence of the facts stated? 
In the first place we have the conviction. That is presumptive 
evidence of the defendant’s guilt.” 





1238 La. Ann. 267 (1886). 

18 Schindler v. Royal Insurance Company, 258 N. Y. 310, 179 N.E. 711, 80 A.L.R. 
1143 (1932). 

14 207 Wis. 297, 241 N.W. 621, 81 A.L.R. 1193 (1931). 

15 State v. O’Leary, 212 Wis. 314, 241 N.W. 621 (1931). 
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A very recent case, State v. Willstead,** concerning revocation of 
a physician’s license, held that the defendant was not entitled to 
explain and qualify circumstances surrounding his previous con- 
viction of a crime involving moral turpitude. The criminal judgment 
is in effect held to be conclusive. However, the case differs from 
State v. O’Leary in that it falls under Wisconsin Statute 147.20, 
which specifically makes a criminal conviction, and not the facts 
upon which it is grounded, a cause for revocation of a license. 

There are further distinctions to be made in regard to this rule. 
At first glance, it would seem that if a judgment of conviction should 
be admitted, then also a judgment of acquittal should be received. 
This does not necessarily follow. It should be remembered that 
merely because the state was unable to prove beyond reasonable 
doubt that a man was guilty does not mean that in a civil action one 
party may not prove such guilt by a preponderance of evidence :” 


“As has been frequently said, the acquittal of one accused of 
crime is only a finding that guilt has not been proved beyond a 
reasonable doubt. This reason, however, seems to fail where 
there is a conviction, and the fact of guilt (when it is also the 
precise fact in issue in the civil case) has been judicially de- 
termined, because the plaintiff in the civil action is only bound 
to prove that fact by a preponderance of evidence. Therefore, 
as the greater includes the less, we can see no logical reason, con- 
sidering the question from this point of view, why the conviction 
should not be admissible, certainly as relevant evidence for the 
consideration of the jury.” 


Secondly, a distinction is made in cases where the defendant 
pleaded guilty and in cases where he pleaded nolo contendere. In the 
first case, where the defendant has admitted his guilt or pleaded 
guilty, such admission has long been acceptable as evidence in Wis- 
consin,”* as in other states. It is admitted on the basis that it is an 
admission, or a confession, and may be rebutted or explained.” 
However, a plea of nolo contendere does not necessarily mean that 
the defendant is admitting his guilt and should not be allowed to be 
used later as evidence against him. It is often, and especially in our 
present-day traffic courts, offered to save the defendant expense and 
trouble. Wisconsin courts have long distinguished between a plea 





16 248 Wis. 240, 21 N.W. (2d) 271 (1946). 

17 Eagle Star and British Dominions Insurance Co. v. Heller, 149 Va. 82, 140 
S.E. 314 (1927). 

18 Birchard v. Booth, 4 Wis. 67 (1855); Olk v. Marquardt, 203 Wis. 479, at 
484, 234 N.W. 723 (1931). 

19 Yeska v. Swendrzynski, 133 Wis. 475, 113 N.W. 959 (1907). 
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of guilty and nolo contendere, and have not admitted evidence show- 
ing a plea of the latter.” The Code makes no such distinction. In 
the Comment to the rule it is said that: 


“Where a person has had an opportunity to defend himself 
and has entered a plea of nolo contendere or a plea of guilty or 
has been found guilty beyond a reasonable doubt, the judgment 
entered on the plea or verdict certainly has sufficient value to be 
worth consideration by a trier of fact, and necessarily includes 
a finding of all facts essential to sustain the judgmert in the 
particular case.” 


The majority of the text writers, and a growing number of states, 
have reached the conclusion that for the most part a prior judgment 
in a criminal case is often relevant and material to a civil action. 
Since exclusionary rules tend to keep information from the judge 
or the jury, and since the original judgment has been obtained under 
the strict rules for the protection of the defendant, it should have 
some weight in a civil action. It is not proposed that such judgment 
be conclusive, but merely prima facie evidence subject to rebuttal. 
It is this writer’s opinion that Rule 521 of the proposed Model Code 
of Evidence results in a more complete presentation of evidence 
and should be adopted by this state. 


Rute 522—JupGMENT AGAINST PERSON 
ENTITLED TO INDEMNITY. 


“In an action in which a judgment-debtor seeks from an 
adverse party partial or total indemnity or exoneration for 
money paid or liability incurred because of the judgment, evi- 
dence of the judgment is admissible as tending to prove a wrong 
of the adverse party and the amount of damages caused the 
judgment-creditor thereby if the judge finds that the judgment 
was rendered for damages found to have been suffered by the 
judgment-creditor as a result of the wrong of the adverse party.” 
Comment : 


“This rule is a statement of the doctrine applied by a number 
of courts in cases where an indemnitee is suing his indemnitor 
on a contract of indemnity, or a warrantee is suing his war- 
rantor or a surety his principal. It is frequently applicable in 
actions on official bonds, but its use is not limited to cases where 
the duty to indemnify or save harmless arises from contract. 
The cases are in conflict; the Rule adopts the more liberal view, 
and makes generally applicable the principle underlying a group 
of decisions.” 


20 State v. Suick, 195 Wis. 175, 177, 217 N.W. 743 (1928) (Semble). 














314 WISCONSIN LAW REVIEW [Vol. 1946 


Before considering the above rule, it is well to remember that 
Rule 502 makes all hearsay inadmissible, except so far as subsequent 
rules create exceptions. The effect of Rule 522 would therefore be 
to exclude all judgments except those specifically identified. 

Although the Code Rules are liberal, at least in comparison with 
present law, they are carefully limited. Thus Rule 521, previously 
discussed, admits only judgments of conviction in a criminal case. 
The present rule admits judgments that were obtained in a civil 
action. But it, too, is limited. It is limited to cases in which the 
person against whom it was obtained is now suing one from whom 
he is entitled to indemnity or exoneration. Cases in which a plaintiff 
in an action against a surety offers in evidence a judgment that he 
had previously obtained against the principal would not come within 
the language of this rule. Some cases hold such judgments conclu- 
sive, some will admit them as evidence tending to prove, and still 
others exclude them entirely. A distinction may be made between 
cases in which the present defendant did and those in which he did 
not have notice of and an opportunity to defend the former action. 
All views assume the absence of fraud or collusion. And if the 
promise of the surety is to pay any judgment that may be obtained 
against the principal, the problem does not arise. 


Tr 


The Wisconsin cases are mostly of the type not covered by Rule 
522. The law was settled at an early date. The first case on the 
subject* sets forth the reasoning on which the subsequent cases are 
based. At that time, the statutes provided that if a judgment is 
rendered against a party in an action of replevin, a judgment may 
be entered against the surety as well as against the principal. The 
case arose on appeal, on the theory that such statute was uncon- 
stitutional, since the sureties had no right of trial by jury, or notice 
of the judgment. The court says: 


“But if this judgment is to be sustained at all, it must be upon 
some ground which does not conflict with this general principle. 
And the only ground upon which it can possibly be placed is, 
that while the right is conceded, it is competent for the party 
himself to waive it, and voluntarily consent that judgment may 
be entered against him, without a jury trial, or any trial. This 





12 Jones on Evipence $§591-593 (3rd ed. 1938). See also notes, 25 Va. L. Rev. 
632 (1939); 45 Dickenson L. Rev. 331 (1941); Arant, SuRETYsHIP, 376 (1931), 
cf. 216; 343. 

2 Pratt v. Donovan, 10 Wis. *378, *382 (1860). 
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right of waiver, if properly manifested, will not be questioned. 
Judgments are entered upon cognovit, by stipulation, or by oral 
consent of the party, or of counsel acting for him; and their 
validity is not questioned. And we think the only question really 
involved here is, whether the signing of the undertaking by the 
sureties, can be fairly construed into a conditional consent to 
the entry of the judgment against them, in case judgment should 
go for the defendant. And I think it can.” 


The court goes on to say that by the signing of the bond, the surety 
becomes a quasi party to the suit. They state that they have sub- 
stantially their day in court, and consent to the entering of judgment 
against them. This case has been affirmed many times,* including the 
famous case dealing with fugitive slaves.‘ 

Although it is a general principle that a surety would only be 
bound in the absence of fraud or collusion, the Wisconsin court has 
held that on an appeal bond the sureties were bound by the original 
judgment and may only show fraud in the appeal.° 

In later cases, the court went further and expressly said that 
sureties were concluded by the decree of the court as to the prin- 
cipal’s liability, even though the sureties are not parties in the lower 
court. These principles have been affirmed recently.” The majority 
of these cases deal with probate bonds.* At other times the court 
has said that :® 

“The bondsmen are through their principals, essentially parties 


to all proceedings in the court, and bound to the same extent as 
such principal.” 


Such a judgment has been held conclusive against the surety as the 
necessary result of the conditions of the bond.” 

Although the rule excludes judgments obtained by a creditor of 
the principal when offered as evidence against his surety, the Wis- 
consin cases seem to make no distinction. 





® Ketchum v. Zeilsdorff, 26 Wis. 514 (1870). 

* Booth v. Abelman, 20 Wis. 602, at 644 (1866). 

5 Krall v. Libbey, 53 Wis. 292, 10 N.W. 386 (1881). 

6 Meyer v. Barth, 97 Wis. 352, 72 N.W. 748 (1897). 

™ Dykstra v. Hartford Accident and Indemnity Co., 228 Wis. 269, 280 N.W. 
324 (1938). 

8 Boardman, “Pleading, Practice and Procedure,” 1938 Wis. L. Rev. 116; Frye, 
“Trusts and Decedents Estates,” 1944 Wis. L. Rev. 31. 

® Roberts v. Weadock, 98 Wis. 400, at 405, 74 N.W. 93 (1898). 

10 Holden v. Curry, 85 Wis. 504, at 512, 55 N.W. 965 (1893); Schoenleber v. 
Burkhardt, 94 Wis. 574, 69 N.W. 343 (1896) (Probate Bond) ; Carpenter v. U. S. 
F. & G. Co., 123 Wis. 209, 101 N.W. 404 (1904) ; Smith v. Lockwood, 34 Wis. 72, 
at 82 (1874) (Surety for Costs in Justice Court); Richter v. Estate of Leiby, 
107 Wis. 404, 83 N.W. 694 (1900) (Trustee Bond). 
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In Stephens v. Shafer™ the same reasoning is used as in the other 
cases. The case concerns a sheriff who had to pay a judgment ob- 
tained against him for the malfeasance of one of his deputies. The 
sheriff then sued the deputy and the deputy’s surety. The court 
held that the judgment versus the sheriff was conclusive as against 
the deputy, who had had an opportunity to defend, and at least 
prima facie evidence against the deputy’s surety. This would seem to 
be contra to the other Wisconsin cases, which have stated many 
times that a judgment is conclusive against the surety. However, this 
was really a case where the creditor was seeking to use the judgment, 
and since there was no evidence for the defendant, it was not neces- 
sary for the court to hold more than that the judgment was prima 
facie evidence. Their reasoning is as follows: 

“First, because the judgment in the action against the prin- 
cipal, when in his favor, is a complete bar to the action against 
the sureties, and in any case fixes an absolute limit to the dam- 
ages which can be recovered against them, it should be mutual, 
so far, at least, that when the judgment is against the principal, 
it should be presumtive evidence against the sureties; and, 
second, the nature of the contract in official bonds is that of 
a bond of indemnity to those who may suffer damages by reason 
of the neglect, fraud or misconduct of the officer. 

“The bond is made with the full knowledge and understanding 
that in many cases such damages must be ascertained and liqui- 
dated by an action against the officer for whose acts the sureties 
make themselves liable, and the fair construction of the contract 
of the sureties is that they will pay all damages so ascertained 
and liquidated in an action against their principal.” 

They also say that should the law be otherwise, persons wishing to 
sue would be obliged to join the sureties or else start a second suit. 
The principal should be the one to be sued, as he can best defend 
and should bear the expenses. The surety is not presumed to have 
knowledge of the transaction, and thus less able to defend. 


“Holding the judgment against the principal alone presumptive 
evidence, as against the sureties, of the facts established by 
such judgment, can work no hardship as long as the right is 
reserved to them of showing that the defense in such action was 
not made in good faith, was fraudulent, collusive, or suffered 
to be obtained through mistake as to the facts.” 


The court has been very definite regarding the requirements of 
notice in actions concerning bonds. It is on this point that the law 
differs in regard to bonds and suits upon covenants. In a case” in 





11 Stephens v. Shafer, 48 Wis. 54, 3 N.W. 835 (1879). 
12 Shepard v. Pebbles, 38 Wis. 373 (1875). 
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which the surety sued the co-surety, and the co-surety offered evi- 
dence of the guardian’s and sureties’ attempt to defraud the ward, 
such evidence was excluded. 


“But there is, perhaps, a more satisfactory ground for exclud- 
ing the evidence offered, which is, that the sureties were con- 
cluded by the order of the county court as to the amount due. 
The order shows that the sureties appeared by counsel before 
the court on the hearing and final account of the guardian. But 
even if they had not appeared at the accounting, we are still 
inclined to hold, upon the authorities, considering the nature 
of their contract and the relation they occupied to the guardian, 
that their responsibility would be fixed in a proceeding to which 
they were not parties, and where they had no opportunity to 
contest the amount due . . . The sureties are not to be con- 
cluded by a judgment suffered collusively by the administrator 
. . . but as to all matters of defense going to the merits of the 
debt as between the original parties, the judgment against the 
administrator is held conclusive in an action upon the bond.” 
In the most recent case’* on this subject, the court held: 

“|. . that the judgment is res judicata as to the accounting 
and the amount to be paid, and by a long line of decisions of 
this court is binding upon the bondsman as well as the guardian 
of the executor, although the bondsman would not participate 
or appear upon the hearing or the accounting.” 


This is the first case in which the court has used the language “res 
judicata.” If this is in effect what they have been holding in earlier 
cases, there is really no problem of evidence. Perhaps this is the most 
desirable law. It would result in the greatest saving of time and 
expense by eliminating the necessity of proving the same thing 
twice. It would also seem that if this were so, the adoption of a 
Model Code of Evidence would not affect the Wisconsin rule. Per- 
haps the authors of the Code omitted the case where the judgment 
creditor seeks to use against the surety the judgment that he had 
obtained against the principal because they too considered it a matter 
of res judicata rather than an evidence problem. 


II 


In actions in which a warrantee is sued, Wisconsin requires that 
notice of the action be given the warrantor before he can be bound 
by the judgment. This notice must be unequivocable, explicit, certain 
and seasonable. In addition, there must be a request that he defend 
or aid in defending the suit. If these prerequisites are fulfilled, it is 





18 Q’Neill v. Maryland Casualty Co., 238 Wis. 529, 300 N.W. 167 (1941). 
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sufficient to render the judgment adverse to the title warranted 
binding upon the warrantor. No notice is necessary in order to hold 
him for damages for breach of warranty or to make a judgment 
rendered adverse to his title admissible in evidence as in evidentiary 
fact tending to establish the breach. But if he has been notified of 
the suit and given the burden of defending it, and fails to do so, 
any judgment obtained against him or his covenantee is then con- 
clusive against him.* Rule 522 does not require notice but does 
not make the judgment conclusive. 

As in cases concerning bonds, the law was settled early in Wis- 
consin. In one case,” plaintiff sued on an alleged breach of the 
covenant of warranty contained in a deed. He offered in evidence 
a judgment of ejection. It was held that the defendant was not 
bound by such judgment because he was not given notice. This case 
established the principle that such notice may be verbal. 

“The warrantor, being notified of the suit, and having the 
defense tendered to him so far as it may be necessary for him 
to establish his title if he had one, becomes a quasi party to the 
suit, has his day in court, and ought to be concluded by the 
judgment. But without such notice and a request to defend he 
has no such opportunity, and ought not to be estopped.” 

The court has held in this case that mere knowledge of the suit is 
not sufficient because the warrantor could not offer to defend. 

In a slightly later suit,** the defendant offered, but was refused 
the right to defend an ejectment suit. The court said: 


“Where a grantee seeks to conclude a grantor in an action on 
the covenants of the deed, by the result of the suit in which the 
grantee was ousted under an alleged paramount title, it should 
appear, not only that the grantor was notified of the suit and 
requested to defend it, but that he was allowed to do so to the 
utmost extent of the law, if he desired to. Otherwise a defendant 
in ejectment might acquiesce in an erroneous result of a trial, 
and refuse his grantor an opportunity to correct it by appeal, and 
still conclude him by the judgment in an action on his covenants. 
This would be clearly unjust. And it would be equally so to 
allow the grantee to acquiesce arbitrarily in the result of a first 
trial in ejectment, and conclude his grantor by it, refusing the 
latter the privilege of taking the second trial allowed by the 
statute, and conducting the litigation further.” 


It has also been held, contrary to Rule 522, that a judgment is 
not even prima facie evidence, if notice to defend is not given until 





14 Wendel v. North, 24 Wis. 223, 34 A.L.R. 1431 (1869). 
15 Somers v. Schmidt, 24 Wis. 417 (1869). 
16 Eaton v. Lyman, 26 Wis. 61 (1870). 
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after judgment and the covenantor to land is not a party to the 
action."” The court has also followed this reasoning in a case” in 
which they held that the assignors of a promissory note are bound 
by judgments against the assignee when he foreclosed on the note, 
and payment was a defense. The assignors had had full opportunity 
to defend, had appeared as witnesses, etc. 


III 


The adoption of the Code with Rule 522 unchanged would exclude 
as evidence a judgment offered by the judgment creditor when offered 
by him in an action brought against the surety of the judgment 
debtor. But since the Wisconsin cases do not admit the judgment in 
such cases as evidence, bt as res judicata and conclusive, the adop- 
tion of the Code should not be construed to change the law. 

When the judgment is offered by the judgment debtor in an action 
against his indemnitor, the Wisconsin cases admit it only if the 
indemnitor has had notice of the action in which the judgment was 
obtained, in which case it is held to be conclusive. The Code would 
admit it even though no notice was given or had, but would admit 
it only as evidence and not as conclusive. The effect of the adoption 
of the Code would therefore be to admit the judgment where there 
had been no notice, but as evidence only. That would seem to be 
desirable, and would put the Wisconsin law in accord with the 
majority view elsewhere. 

There may be times when the Wisconsin rule making a judgment 
against a principal conclusive against the surety works an injustice, 
but since it does not apply where there has been fraud or collusion, 
it would seem that these cases would be rare. Because of the differ- 
ences in nature of a covenant of warranty and an official or other 
bond, the differences in notice requirements to make the judgment 
conclusive are both logical and just. In the first place, the warrantor 
would have more knowledge concerning defects in his title, and should 
be given the opportunity to defend. In the second place, a prin- 
cipal should know the facts and if he defends there is no reason 
to believe that the surety could have obtained a different result had 
he been notified and allowed to participate in the suit. 





17 Wallace v. Pereles, 109 Wis. 316, 85 N.W. 371, 53 L.R.A. 644, 83 Am. St. Rep. 


898 (1901). 
18 Daskam v. Ullman, 74 Wis. 474, 43 N.W. 321 (1889). 











NOTES AND COMMENTS 


Speciric PerrorMANCE—Option To Purcnase At Price To BE 
Fixep By AppraiseErs—Contract For Suspmission To ARBITRA- 
TIon.—A recent Wisconsin case presented the question of whether 
and to what extent a court of equity will specifically enforce a con- 
tract in which some of the terms are left open for future determina- 
tion by a method or means provided in the contract, as, for example, 
where the contract provides that the price is to be fixed by appraisers. 

In Depies-Heus Oil Company v. Sielaff* a lease contained a pro- 
vision which gave the lessee an option to purchase the property at a 
valuation to be arrived at by appraisers who were to be appointed 
by the parties. Overruling earlier Wisconsin authority,’ the Supreme 
Court held that the trial court had properly granted judgment of 
specific peformance of such option provision to the lessee. 

The cases specifically overruled by the decision in the Depies-Heus 
Oil Company case were Hopkins v. Gilman*® and Schneider v. Reed. 
In the Hopkins case a lease contained a stipulation that at the end 
of the term the lessor should have the value of the land, inde- 
pendently of the improvements, determined by arbitrators chosen 
by the parties and renew the lease at a rent based on such valuation, 
or should give a certain notice of his election to take the improve- 
ments at a value to be determined in the same way. The required 
notice was not given by the lessor, and the lessee sought specific 
performance of the stipulation which provided for the renewal of 
the lease. In reversing a judgment of the trial court which had 
granted specific performance to the lessee, the Supreme Court stated: 
“The contract sought to be enforced is essentially incomplete in a 
most important particular, as the amount of the rent to be paid 
depends upon an appraisal of the premises to be made by arbitrators 
chosen by the parties. The amount of the rent to be paid is of the 
very essence of the contract. . . . Its terms are still to be settled by 
arbitrators; and where this is the case, courts of equity refuse to 
decree a specific performance.”° However, while specific performance 
was not granted, the lessee was not left entirely without relief. The 





1246 Wis. 36, 16 N.W. (2d) 386 (1944). 

2 Hopkins v. Gillman, 22 Wis. 476 (1868); Schneider v. Reed, 123 Wis. 488, 
101 N.W. 682 (1904). 

#123 Wis. 488, 101 N.W. 682 (1904). 
322 Wis. 476 (1868). 
522 Wis. 476 (1868). 
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Supreme Court sent the case back to the trial court with directions 
that the trial court was to ascertain the value of the improvements 
placed on the property by the lessee and grant the lessee compen- 
sation for the value of such improvements. 

In the Schneider case the parties had agreed to submit to arbitra- 
tion the price to be paid for certain land. In reiterating the rule it 
had laid down in the Hopkins case, the court said: “Under the most 
favorable construction of the evidence it appears that the only ar- 
rangement as to price was that the company would pay what the 
land was worth, and that, if the parties could not agree, the price 
was to be settled by arbitration. Thus one of the essential elements 
of the contract was left wholly uncertain, and it will not be en- 
forced. . . . An agreement to arbitrate will not be specifically en- 
forced.’* But in the Schneider case, as in the Hopkins case, the court 
held that the plaintiff was entitled in equity to compensation for the 
amount which his improvements had added to the value of the land. 

The decisions of the Hopkins and Schneider cases were based on 
the general rule that, except where directed or required to do so by 
statute, a court of equity would not decree specific performance of 
agreements providing for arbitration. Agreements which provided 
that some term of the contract be left open for future determination 
by appraisement were considered as agreements to arbitrate, and, 
consequently, it was held in such cases that, apart from statute, 
equity would neither enforce an agreement to appoint an appraiser, 
nor compel such persons to act, unless the stipulation for valuation 
by appraisement was subordinate to the main purpose of the contract 
and of slight importance as compared with the remainder of it, and 
failure to perform the contract was owing to the defendant’s fault.” 
The Hopkins and Schneider cases are typical illustrations of the 
application of this rule. 

In the Depies-Heus Oil Company case the court recognized that 
the rule of the Hopkins and Schneider cases was “out of harmony 
with the majority rule.” The majority rule referred to by the court 
is stated in American Jurisprudence as follows: “. . . A contract 
is considered to be sufficiently definite and certain to be specifically 
enforceable if it contains provisions which are capable in themselves 





6123 Wis. 488, 101 N.W. 682 (1904). 

73 Story, Equity JURISPRUDENCE, §1900 (4th ed); McCurnrock, Equity, $62 
(1936); 49 AMERICAN JURISPRUDENCE, §31; 5 Wutiston, Contracts, $1421 
(1938) ; Greason v. Keteltas, 17 N. Y. 491 (1858); Montgomery Gaslight Co. v. 
Montgomery, 87 Ala. 245, 6 So. 113 (1889) ; Woodruff v. Woodruff, 44 N. J. Eq. 
349, 16 Atl. 4 (1888) ; Mutual Life Ins. Co. v. Stephens, 214 N. Y. 488, 108 N.E. 
856 (1915); Andulusia v. Alabama Utilities Co., 22 Ala. 689, 133 So. 899 (1931); 
Grosvenor v. Flint, 20 R. I. 21, 37 Atl. 304 (1897). 
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of being reduced to certainty. . . . The existence within the con- 
tract of a method or means by which uncertain terms may be made 
certain renders the contract sufficiently certain to be specifically en- 
forceable.’”* In his treatise on contracts, Professor Page has stated: 
“An option to a lessee to buy at a fair valuation by appraisement 
has been enforced specifically on the theory that by the terms of the 
contract such fair valuation might be made by the court.’ Thus, a 
contract which provides that some of its terms are to be determined 
at a future time by reference to appraisers is no longer considered 
to be too uncertain and indefinite, and is enforceable on the theory 
that by the terms of the contract the uncertain terms may be made 
certain by the court.”® 

One of the reasons for refusing to grant specific performance in the 
Hopkins and Schneider cases was that contracts which provided for 
appraisement were considered similar to contracts which provided for 
arbitration, and it was held that without statute such contracts could 
not be enforced. In the Depies-Heus Oil Company case the Wiscon- 
sin Supreme Court based its decision in part on the fact that the 
agreement to have the purchase price determined by appraisement 
was a provision for arbitration, and thus, the contract could be 
specifically enforced under sec. 298.01, Wis. Stats., which provides 
that: “A provision in any written contract to settle by arbitration a 
controversy thereafter arising out of such contract, or out of the 
refusal to perform the whole or any part thereof, or an agreement 
in writing between two or more persons to submit to arbitration any 
controversy existing between them at the time of the agreement to 
submit, shall be irrevocable and enforcible save upon such grounds 
as exist at law or in equity for the revocation of any contract. . . .”™ 
Thus, that part of the decisions of the Hopkins and Schneider cases 
which hold that agreements for appraisements are in effect agree- 
ments for arbitration was not overruled by the Depies-Heus Oil 
Company case. It is questionable whether the court was correct in 
its use and application of sec. 298.01 in the Depies-Heus Oil Com- 





8 49 AMERICAN J URISPRUDENCE, §23. 

®1 Pace, Contracts, §94 (1920). 

10 For some of the leading cases supporting the majority rule see the following 
cases: Florida Yacht Club v. Renfroe, 67 Fla. 154, 64 So. 742 (1914) ; Lake Shore 
Power Co. v. Edgerton, 43 Ohio App. 545, 184 N.E. 37 (1932); Dallas v. Gates, 
133 Or. 300, 289 Pac. 497 (1930); Dooley v. Resnik, 225 Mass. 205, 152 N.E. 231 
(1926); Herrman v. Babcock, 103 Ind. 461, 3 N.E. 142 (1885); Anniston v. 
Alabama Water Co., 207 Fla. 497, 93 So. 409 (1922); Lager v. Berggren, 187 
Wash. 462, 60 Pac. (2d) 99 (1936) ; Parker v. Murphy, 146 S.E. 254 (1929) ; Hous- 
ton v. Barnett, 90 Or. 94, 175 Pac. 619 (1918) ; Coles v. Peck, 96 Ind. 333, 49 Am. 
Rep. 161 (1884) ; Castle Creek Water Co. v. Aspen (CCA 8th) 146 Fed. 8, 8 Ann. 
Cas. 60 (1906) ; Kaufmann v. Liggett, 209 Pa. 87, 58 Atl. 129 (1904). 

11 Wis. Srats., $298.01 (1943). 
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pany case. In the proper sense of the term, arbitration presupposes 
the existence of a dispute or controversy to be tried and determined 
in a quasi-judicial manner. Where, however, as here, the parties had 
agreed that one should sell and the other buy, and the price should 
be a valuation fixed by persons agreed on, it cannot be said that 
there was any dispute or difference. Such an arrangement precludes 
or prevents differences and is not intended to settle any dispute which 
has arisen. It would seem that the intent of the legislature was not 
to include mere valuations and appraisements, and that the interpre- 
tation of this provision by the court as applying to agreements to 
determine the price by appraisement was a strained construction of 
the statute. If the legislature had meant this provision to apply to 
such agreements they could have clearly stated that intention. In 
this respect, the Wisconsin Supreme Court seems to be out of line 
with the majority rule which is that modern arbitration statutes do 
not apply to appraisement agreements.” 

While the Depies-Heus Oil Company case was the first time that 
the majority rule was followed in Wisconsin, the result arrived at 
in that case was suggested by the Court in a decision handed down 
three years before the Depies-Heus Oil Company case was decided. 
In W. C. Goerke Motor Co. v. Lonergan™ the plaintiff had a lease 
which provided that “the lessee shall have prior right to purchase 
if or when any acceptable offer is made to the lessor.” In affirming 
the trial court which granted the lessee judgment of specific per- 
formance the Supreme Court said: “The option is not void because 
of failure to state purchase price. The general rule is that an option 
to the lessee to purchase need not specify price. It is sufficient if it 
provides that the price shall be fixed by appraisement, or by the 
amount which a third person might offer. . . .”"“* However, while 
the Goerke Motor Co. case is authority for the rule that where the 
contract or option provides that the purchase price shall be that 
offered by a third person, specific performance will be granted, it 
is merely obitcr for the proposition that specific performance is to 
be granted where some of the terms are to be determined by appraise- 
ment. The statement that “It is sufficient if it provides that the price 
shall be fixed by appraisement . . .” was an opinion which was ex- 
pressed by the court, but which, not being necessarily involved in 
the case, lacks the force of an adjudication. It is interesting to note 
that the obiter opinion of the court in the Goerke Motor Co. case was 





12 Jy ve Thurston, 48 Fed. (2d) 578 (CCA 2d, 1931); In re Fletcher, 237 N.Y. 
440, 143 N.E. 248; Omaha v. Omaha Water Co., 218 U.S. 180, 34 S. Ct. 615 (1910). 
18 236 Wis. 544, 295 N.W. 671 (1941). 
14 236 Wis. 544, 295 N.W. 671 (1941). 
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not mentioned by the court in the Depies-Heus Oil Company case. 
Two possible explanations for this might be that the Goerke Motor 
Co. case hadn’t been brought to the attention of the court when the 
Depies-Heus Oil Company case was being argued, or that it was 
passed up because it was merely obiter. At any rate, the Hopkins and 
Schneider cases are now specifically overruled, and Wisconsin is com- 
mitted to the majority rule that a court of equity will specifically en- 
force a contract in which some of the terms are left open for future 
determination by a method or means provided in the contract. 

However, the Depies-Heus Oil Company case is authority only 
where the contract provides a method or means by which the pur- 
chase price can be determined at a future time. The decided cases 
and text books generally support the rule that where the contract 
merely provides that some term is to be determined in the future, 
and does not provide a method or means for determining it, there 
will be no specific performance.” If, for instance, the leases in the 
Depies-Heus Oil Company case and the Goerke Motor Co. case had 
not stated that the purchase price was to be determined by appraisers, 
or by the price which a third party offered to the lessor which was 
acceptable, it is doubtful whether the court would have granted 
specific performance. It is submitted that the better rule would be 
to allow specific performance in such cases. Without too much diffi- 
culty the court could determine what a reasonable price would be, 
and then order the defendant to perform. A reasonable price must 
have been contemplated by the parties when they entered into the 
agreement, and the granting of specific performance would not seem 
to be a question of making a new contract for the parties, but rather 
a question of compelling the doing of that which was plainly con- 
templated by them. 

A few courts have indicated that they will grant specific per- 
formance even though no method or means is set up within the con- 
tract for determining uncertain terms. In Hall v. Weatherford,” 
an Arizona case, it was stated: “We hold that a renewal clause 
leaving the rent to be fixed by agreement implies a reasonable figure, 
and is enforceable and therefore valid.” In Edwards v. Tobin," an 
Oregon case, it was held that a lease giving lessee an option to renew 





15 49 AMERICAN JURISPRUDENCE, §§24, 28; Machesky v. Milwaukee, 214 Wis. 411, 
253 N.W. 169 (1934); Fergen v. Lyons, 162 Wis. 131, 155 N.W. 935 (1916); 
Driebe v. Fort Penn Realty Co., 331 Pa. 314, 200 Atl. 62 (1938); see also cases 
cited in footnote 7. 

16 Hall v. Weatherford, 259 Pac. 282 (1927). 

17 Edwards v. Tobin, 284 Pac. 562 (1930) ; see also Young v. Nelson, 209 Pac. 515 
(1922). 
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on the same conditions except rental which was to be reasonable was 
specifically enforceable. It would seem that these cases provide the 
more just and equitable rule. 


RoLtanpD J. WENDORFF 


DamAGES—VALUE—OPA VALuEs As A MEASURE OF DAMAGES 
AND VALUE IN ASCERTAINING DeGrEES OF LARCENY.—In two recent 
cases it was held that the ceiling prices established by the OPA 
should not control in determining the value of an automobile de- 
stroyed by fire for purposes of insurance, and in ascertaining value 
to fix the degree of larceny for theft of an automobile tire. 

In the automobile insurance case’ P purchased a used car for 
$3,384 and insured it against fire with D for the same amount. Later 
the OPA established a ceiling price for such a car at a considerably 
lower figure. Subsequently the car was destroyed by fire. Held— 
that the OPA ceiling price does not rule the value of an automobile 
for fire insurance purposes ; the owner may recover for its full value, 
$3,384, under the policy. 

In the criminal case* D was convicted of grand larceny for the 
theft of an automobile tire, tube and wheel. The statutory value for 
determining grand larceny was a value in excess of twenty dollars. 
D appealed contending that the OPA price ceiling should be the 
standard in establishing the value of the property stolen, in which 
case he could only be convicted of petit larceny. The appellate court 
refused D’s contention, holding that—“The Government’s listing of 
prices at which tubes and tires will be sold, the maximum, is not for 
the purpose of ascertaining or determining or stating the value of 
those things . . . but the purpose is to keep the prices from going 
up. . . . It is a price control proposition.” 

In both of these cases the important issue with which the courts 
were concerned was the question of what is “value.” The term “value” 
has variable meanings and is used in different senses. In many cases 
the meaning of a word in its common usage differs from that in its 
legal usage. Moreover, in its legal sense, a given term has had diff- 
erent meanings depending upon its application. The principal cases 
give a good example of this variance in the term “value” as used to 
denote value in its common and legal usage. Value may mean the 
spot market value; or where there is no market value it may mean 





1 Tierney v. General Exchange Insurance Corp., 60 F. Supp. 331 (1945). 
1* Fugate v. State, ——- ——, 158 P (2d) 177, 157 A.L.R. 1299 (1945). 








326 WISCONSIN LAW REVIEW [Vol. 1946 


value to the owner, that is, replacement or reproduction value, etc. 
However, the true meaning of a word is to be determined by its 
context, and the purpose of the proceeding, and this is peculiarly 
true of the word “value.’”” It is a relative term. 

There is not an exact standard by which value can always be 
determined.’ But generally, and when not qualified, value means not 
what the thing is worth to the owner, but the price that it would 
bring in the open market, through a leisurely process by which an 
imaginary willing buyer and willing seller meet,’ and in the absence 
of circumstances indicating otherwise, such customary meaning will 
control.* 

In the field of fire insurance, as is the case generally, where the 
goods have a market value, market value of property at the time of 
the loss is the measure of recovery on a policy and not the cost price. 
However, here again the definition is not static, because what con- 
stitutes “value” within provisions of a policy limiting insured’s 
property at time of loss or damage depends on the nature of the 
property insured, the condition of such property and other circum- 
stances existing at the time of loss.® 

As to property of a nature such that its market value can be readily 





1°Stephens v. State, 1 Ala. App. 159, 55 So. 940 (1911) ; McCormick on Dam- 
AGES, 159 ff. (1935). 

2 State v. Central Pacific R. Co., 7 Nev. (1871). 

® Allen v. Chicago & North Western Ry. Co., 145 Wis. 263, 129 N.W. 1094 
(1911); Weber v. Wisconsin Power & Light Co., 215 Wis. 480, 255 N.W. 261 
(1934) ; Harvey v. Wheeler Transfer & Storage Co., 227 Wis. 36, 277 N.W. 627 
(1938) ; Estate of Ryerson: McArthur v. The State, 239 Wis. 120, 300 N.W. 782 
(1941) ; 1939 Wis. L. Rev. 97; Stephens v. State, 1 Ala. App. 159, 55 So. 940 
(1911) ; Fox v. Phelps, 17 Wend. (N.Y.) 393 (1837) ; People v. Gilbert, 163 Mich. 
$11, 128 N.W. 756 (1910), Ann. Cas. 1912A, 894, citing State v. Doeppe, 68 Mo. 
208 (1878), 30 Am. Rep. 785; People v. F. H. Smith Co., 243 N.Y. Supp. 446, 
451 (1930), 230 App. Div. 268; Hetland v. Bilstad, 140 Iowa 411, 118 N.W. 422, 
423 (1908); Boise Ass’n of Credit Men v. U. S. Fire Ins. Co., 44 Idaho 249, 
250, 256 P 523 (1927). 

* Burroughs v. Joint School District, 155 Wis. 426 (1914). Arriving at what 
constitutes “fair” market value in a given case necessitates including or excluding 
various elements for consideration depending upon the surrounding circumstances: 

US. v. Miller, 317 U.S. 369 at 373-374 (1942); Allen v. Chicago & North 
Western Ry. Co., 145 Wis. 263, 129 N.W. 1094 (1911); Weber v. Wisconsin 
Power & Light Co., 215 Wis. 480, 255 N.W. 261 (1934); Harvey v. Wheeler 
Transfer & Storage Co., 227 Wis. 36, 277 N.W. 627 (1938); Estate of Ryerson: 
McArthur v. The State, 239 Wis. 120, 300 N.W. 782 (1941). 

5 Sussex Fire Ins. Co. v. Barton, 225 Ala. 570, 144 So. 439 (1932); Young v. 
Fireman’s Fund Ins. Co., 160 La. 275, 107 So. 108 (1926); Finn v. Indemnity 
Co. of America, 297 S.W. 175 (1927); Sebring v. Fireman’s Ins. Co. of Newark, 
N. J., 227 App. Div. 103, 237 N. Y. Supp. 120 (1929) ; Dawes v. Continental Ins. 
Co. of City of N. Y., 1 F. Supp. 603 (1932); Svia Fire & Life Ins. Co., Ltd., of 
Gothenburg, Sweden v. State Savings & Loan Ass’n, 19 F. (2d) 134 (1927); 
Butler v. Aetna Ins. Co. of Hartford, Conn. 64 N.D. 764, 256 N.W. 214 (1934); 
Fidelity Union Fire Ins. Co. v. Ballew-Satterfield Co., 10 S.W. (2d) 163 (1928); 
Williams v. Fire Ass’n of Philadelphia, 193 So. 202 (1939). 

® Newark Fire Ins. Co. v. Martineau, 170 S.W. (2d) 927 (1943). 
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determined, such market value has frequently been applied as a test 
of “actual cash value” at the time of loss, under policies insuring 
second-hand automobiles to that extent.’ But the market-value test 
has been rejected in many cases because it would not be a fair one 
or applicable as to goods not usually considered as merchandising 
goods,® and because, “what the defendant company has bound itself 
to make good is not the market value of the property, but its ‘actual 
cash value.’”® The decision in the principal insurance case seems to 
be in line with these objections. It seems logical and justifiable for 
the court to say that the OPA schedules concern the “sale” and “de- 
livery” of used cars, and that where the owner of a car seeks pay- 
ment for destruction of it by fire, the event does not classify him 
as a “seller” or a “dealer.” However, it has been held that evidence 
that the maximum coverage of a policy exceeded the value of the 
automobile when the loss occurred was a proper defense under an 
automobile fire insurance policy, similar to the one in the principal 
case, limiting recovery to the actual value of the automobile” at the 
time of the loss where there was no provision in the policy to 
indicate a valued contract. 

In regard to stolen property it is generally held that the word 
“value” when used to define degrees of larceny means the price 
which the stolen goods would bring in the open market,—market 
value, fixed as of the time and place of the theft, and that the 
original cost is not the basis." However, in determining the degree 
of larceny, the test applied to ascertain the value of the property 
taken in a given case should be considered in light of the facts of 
the case in question instead of as general or universal rules. There- 
fore, while the test used in civil cases may be used under some fact 
situations, it should not be used as the criterion in all cases of crim- 
inal liability. Generally, original cost and the value of the goods to 
the owner are not used as tests in criminal cases to determine the 
degree of larceny. 

An example of applying a given test in the light of the fact situa- 
tion in the particular case was shown in one case in Alabama in- 
volving the theft of a tire, where it was held not an error to refuse 





7 Gibson v. Glens Falls Ins. Co., 111 Neb. 827, 197 N.W. 950 (1924). 

8 Boise Ass’n v. U. S. Fire Ins. Co., 44 Idaho 249, 256 P 523, (1927). 

® Stenzel v. Penn. Fire Ins. Co., 110 La. 1019, 35 So. 271 (1903). 

10 Pacific Fire Ins. Co. v. Fain, 54 S.W. (2d) 226 (1932). 

11 People v. Ciani, 104 Cal. App. 596, 286 P 459 (1930); Taylor v. Common- 
wealth, 240 Ky. 286, 42 S.W. (2d) 309 (1931); State v. McComas, 89 Mont. 
187, 295 P 1011 (1931) ; People v. Siderius, 84 P (2d) 545 (1938). But see Cowan 
v. State, 171 Ark. 1018, 287 S.W. 201 (1926), 48 A.L.R. 1165 (1926) where 
theft of automobile license plates held to be grand larceny; cost of plates rather 
than cost of replacing them being the measure of their value. 
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to allow the accused to show that the real value of the tire was less 
than its market value because the market value was fixed by a 
monopoly, or contract in restraint of trade, in order to show that 
the larceny was petit, and not grand.” 

In larceny the fixing of treatment by value has been frequently 
criticized. Does a man who steals a five-dollar article have a greater 
sense of right and wrong than a man who steals a fifty-dollar article? 
Whether the thief gets five dollars or twenty-five dollars may de- 
pend entirely on his luck. That is, how much did he find to steal 
and did he take it all? Shouldn’t we attempt to establish the motive 
and what type of a thief a person is, viz., simple thief, stealing because 
of need; or symbolic (kleptomaniac); revolting or revolutionary, 
opposing government, society or authority by stealing from the rich, 
and those in business and authority? Shouldn’t we, after having 
determined the type of criminal, determine the punishment or, rather, 
treatment needed by the type rather than by artificial and unqualified 
classifications of larceny based upon value evidence by the fluctuating 
price system? 

Since market value has been defined as that which a willing pur- 
chaser will give for property under fair market conditions, taking 
into consideration all circumstances and relevant factors affecting the 
market at a given time, certainly the price controls established under 
the authority of the Emergency Price Control Act of 1942, sec. 1 
et seq., should be considered in defining value during these abnormal 
times.” 

It is common knowledge that there was a serious threat of run- 
away inflation when Congress took steps, through various control 
legislation, to prevent abnormal market values. Congress sought to 
prevent the practice of individual speculation. Price control was an 
isolated step in Congress’s over-all objective to siphon off excess 
income and purchasing power in order to strike a safe and sound 
economic balance between supply and demand in the consumer market 
during the war period.”* 

Shouldn’t this over-all objective of Congress also be considered 
in defining value? What is the market value if not the reasonable 
price set by the OPA? Shouldn’t the two be identical? But prac- 
tically speaking, is there an open market under OPA conditions? 

But as stated above, the concept of value should take its meaning 
from its context, which in these cases means the purpose, social or 





12 Stephens v. State, 1 Ala. App. 159, 55 So. 940 (1911). 
1850 U.S.C.A. Appendix §901 et seg. 
14See 51 Yate L. J. 819-47 (1942). 
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otherwise, to be accomplished. In the case of insurance it would 
mean putting the loser in as good shape as before the loss, and in 
the case of theft it would mean treatment of one found guilty of 
larceny. 

It was held by a district court of Texas that the Emergency Price 
Control Act of 1942, sec. 1 et seq., was not intended to interfere with 
enforcement of state penal laws.” 

The OPA rules were designed primarily to control voluntary sales 
to protect the purchaser. Why should a thief be given the benefit 
of them? Why should the insurance company which has promised 
indemnity to a certain amount be permitted to use the OPA rules 
as a defense to payment of its contract liability? On the other hand, 
why should an insurance company be penalized by highly abnormal 
market conditions? This is an aspect of “impossibility” due to war 
which is a contract problem. Has the contract become such that it 
would be unconscionable to enforce it? The thief at least knows the 
value of the article at the time he steals. The insurance companies 
may have become obligated, perhaps, during normal times. But they 
will have made a contract. This problem and its consequences were 
not so serious in the present insurance case, since the contract was 
made by the company, fully concious of the war period and its 
abnormal market conditions, and fully aware of the possibility that 
the automobile may be destroyed during these abnormal times. 

In view of the fact that there probably is not an open market under 
OPA conditions and the insurance company has not promised to get 
another car, perhaps it should not be required to provide enough 
money to get one, which would assume a black-market transaction. 
Nor did it insure against loss of use. The OPA rules have at least 
not made the black-market value higher than it would have been 
without them. 


BERNARD J. BERTRAND 


Crepitors’ Rights—Crepitor Versus Wipow oN LIFE INsuR- 
ANCE ProcEeeps—The life insurance policy today is a complex con- 
tract, and creditors of the insured have been keeping a hungry eye 
on the proceeds and on the surrender value of the modern life policy. 
It has become a well recognized instrument of credit and, as numer- 
ous writers have exhaustively pointed out there has developed a 
conflict between the concept that the head of a family should make 





%* Brown v. Texas Liquor Control Board, D. C. Tex., 54 F. Supp. 350 (1944). 
See also 157 A.L.R. 1303, “Fixed or controlled price as affecting value of goods 
for purpose of determining degree of larceny.” 
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provisions for his dependents, and the public policy that requires 
the debtor to use his resources to pay his debts.’ As a result, a 
contest has developed between the creditors of the insured and the 
beneficiary subject to change. Where the policy was payable to the 
wife or children in the first instance there are seven lines of authority 
and the three most common views expressed in the cases are: (1) 
The creditors are to be given all the proceeds because they are the 
result of the investment of money fraudulently diverted from the 
debtor’s estate.? (2) The husband is permitted to allot a reasonable 





1See 25 American Law Review 185, by Prof. Williston: Cases and authorities 
cited therein. In this article Prof. Williston says he makes no criticism of statutes 
which permit an insolvent debtor to insure his life for the benefit of his wife 
and children, and states that “it may be well that such a policy is better for 
society than to require all assets of every kind to be given up to creditors.” But 
he goes on to say that at common law no exceptions were made to the rule that 
an insolvent debtor could not, in any way, convey his property to a volunteer, 
so as to put it out of the reach of creditors. He reasons that statutes should 
clearly define to what extent this right is to go, and until that is done the com- 
mon law rule should prevail. The courts should not be influenced “by considera- 
tions of ‘meritoriousness,’ which are for the legislature to consider.” 

See also: Central Nat. Bank v. Hume, 128 US. 195, (1888), wherein the 
debtor purchased large life policies before and after insolvency, and all were 
made payable to his wife as beneficiary. The creditors claimed that the large 
premiums paid should have gone towards paying his debts. The trial court held 
that those payments made after he became insolvent were fraudulent conveyances 
within the meaning of the statute of 13 Elizabeth, Ch. 5. (See 3 Mackey, D. C., 
360, 51 Amer. Rep. 780). Thereupon the trial court allowed the creditors to 
recover that portion of the proceeds as equalled the amount paid in premiums 
to keep the policies in force after he became insolvent. The U. S. Supreme Court 
reversed on the grounds that the evidence did not show actual fraud nor con- 
structive fraud. The court followed the reasoning “that ... public policy .. . 
recognizes the support of wife and children as a positive obligation in law as 
well as morals, [and] should be extended to protect them from destitution after 
the debtor’s death, by permitting him, not to accumulate a fund as a permanent 
provision, but to devote a moderate portion of his earnings to keep on foot a 
security for support already, or which could thereby be lawfully obtained, at 
least to the extent of requiring that, under such circumstances, the fraudulent 
intent of both parties to the transaction should be made out.” It is submitted that 
this decision is sweeping in its effect because in the case it was shown by the 
widow that most of the money used to pay the premiums was supplied, not by 
the debtor, but by the widow’s mother. It would seem that the decision is correct 
in the light of such a finding for it showed the widow’s desire and willingness to 
make sacrifices in order to protect herself after her husband died. This Hume 
case has been followed by several states and many of the inferior courts. (See 
31 A.L.R. 46, (1923) and the note in 31 A.L.R. 51-78.) 

See also: Cootey Cases Insurance (2nd Ed.) (1888); The New Jersey court 
in Merchants’ and Miners’ Transportation Co. v. Borland, 53 N. J. Eq. 282, 31 
Atl. 272 (1895), refused to follow the Hume case and chose to follow the views 
of Mr. Williston. 

The Hume case is probably the majority view today as expressed by the courts, 
and the modern statutes are leaning towards this concept even though it is pro- 
tecting the family at the expense of the creditors; submitted: would not it be 
equitable to give to the creditors all the proceeds of the policy paid for in 
premiums after the debtor became insolvent, and the part he bought when solvent 
to go to the wife? One trouble with the Hume case and other similar cases is 
that it gives no indication of how much is exempt. All that is said is that it is to 
be a moderate amount. (Also see footnote 15, infra.) 

2 Merchants’ and Miners’ Trans. Co. v. Borland, 53 N. J. Eq. 282, 31 Atl. 272 
(1895). 25 Amer. L. R. 185. 
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amount of his income for his family, free from the claims of his 
creditors, if there was no fraud.* (3) The beneficiary can keep the 
proceeds minus the total amount of the premiums paid by the in- 
solvent debtor.‘ Sometimes part of the premiums are paid before 
insolvency and some after, and the possible results may be determined 
on whether, (1) all the premiums together are looked upon as the 
consideration for the promise of the insurance company; or (2) only 
the first are to be so looked upon, and the later ones as the compli- 
ance with the conditions.° If the first concept is followed, the credi- 
tors would get a part of the proceeds proportionate to the premiums 
paid after the insured became insolvent, and if the second concept 
is followed, they would receive only the premiums so paid. It is 
submitted for consideration that the proportionate proceeds theory 
is preferable by the reasoning that, in effect, the payment of all the 
premiums so paid afford the consideration for that amount of the 
proceeds. 

The cases and writings have always dealt with problems confined 
to instances where the wife and children were the original bene- 
ficiaries and the creditor made the loan without reliance on the 
policy. It is only in the last 55 years that the insurance companies 
have included in the provisions of the policy the right of the insured 
to change the beneficiary, but in the earlier days a similar result 
was obtained by an assignment of the policy.® But the decisions in 4 
those early days when assignment was the customary method showed 
that there was little mercy given the widow. It was simply treated 
as.a fraudulent conveyance and the theories and concepts of “public 
policy,” “morals,” etc., were not given great weight.’ The records 
show, however, that there were some decisions that held for the 
widow,® and those cases acted as a forerunner to the many cases 





3 Central Bank of Washington v. Hume, 128 U.S. 195, (1888) ; Elliott’s Appeal, 
50 Pa. St. 75, 83; Hendrie and Bolthoff Mfg. Co. v. Platt, 13 Colo. App. 15, 
56 Pac. 209 (1899). i 

# Aetna Nat’l. Bank v. U. S. Life Ins. Co., 24 Fed. 770 (1885); Pence v. 
Makepiece, 65 Ind. 345, 360 (1879). 

525 Amer. L. R. 185. Also see footnote 1, supra. 

6 Opitz v. Karel, 118 Wis. 527, 532, 95 N.W. 498 (1903); Mutual Benefit Life 
Ins. Co. v. Swett, 222 Fed. 200, 205 (1915). 

7 Friedman v. Fennel, 94 Ala. 570, 10 So. 649 (1892); Catchings v. Manlove, 
39 Miss. 655 (1861): Burton v. Farinholt, 86 N. C. 260, (1882); also see cases 
listed in 6 A.L.R. 1173. 

8 Johnson v. Alexander, 125 Ind. 575, 25 N.E. 706 (1890). This was a case of 
an assignment made by the debtor to the creditor. The case of Cole v. Marple, 
98 Ill. 58 (1881) advanced a view which has been followed in many courts, and 
allowed the creditor to recover out of the proceeds an amount equal to the pre- 
mium payments made by the debtor while he was insolvent. Also see footnotes 
1 and 5. 
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to follow that held almost consistently that the widow “in her ad- 
vanced years” must be protected. 

But in 1936 the Wisconsin supreme court handed down a de- 
cision’ which posed a new problem.”® In that case a man held three 
life insurance policies worth a total of $50,000 which were payable 
to his estate. Such policies were listed as assets in a statement he 
gave to the creditor bank. He borrowed $15,000 from the bank, and 
later changed the policies so that his wife was beneficiary. Shortly 
thereafter he was asked by the bank if he would assign those policies 
to it, but he refused to do so, nor did he tell the bank that he had 
changed the beneficiary. Two months later he destroyed himself by 
suicide. The bank, as creditor, brought an action seeking to have its 
$15,000 claim paid out of the proceeds, but the lower court refused 
to allow the claim on the basis: (1) that the insured was not in- 
solvent when he changed the beneficiary, and (2) that there was no 
intent to defraud his creditors. This finding was affirmed by the 
supreme court, but they said that these findings were unnecessary 
because a change in beneficiaries in a life insurance policy is not 
such a transfer of property as could be a fraudulent conveyance. The 
cash surrender value could be recovered by the creditors, but all but 
$1,660 of this had been hypothecated so there was little satisfaction 
to be had from that. 

This case goes to a new length in showing how far the courts have 
come in finding that the widow’s rights are strong, and feeling that 
the family unit must be preserved even though a creditor may have 
to suffer for it. As compared to the earlier decisions, this case pre- 
sents a set of circumstances unlike any other case in Wisconsin.” 
This case is not like the instances where an insolvent debtor buys a 
life policy payable to a third person, or continues to pay premiums 
on a policy which had previously been issued with a third party the 
beneficiary, for in such instances the creditor expected nothing.” 





® First Wisconsin Nat’l Bank of Milwaukee v. Roehling, 224 Wis. 316, 269 
N.W. 677 (1936). Rehearing was denied and the opinion changed in 224 Wis. 316, 
272 N.W. 664 (1936). 

10In 1935 the Michigan court was confronted with the same problem. Equitable 
Life Insurance Society of U. S. v. Hitchcock, 270 Mich. 72, 258 N.W. 214 (1935). 

1See footnotes 7 and 8, supra. Also note that in the past 20 years three out 
of four cases reaching the appellate courts were decided in favor of the widow. 

See footnote 10, supra. 

18 Central Bank of Washington v. Hume, 128 U.S. 195, (1888); Merchants’ 
and Miners’ Trans. Co. Co. v. Borland, 53 N. J. Eq. 282, 31 Atl. 272 (1895); 
Fearn v. Ward, 80 Ala. 555, 2 So. 114 (1886) ; Stokes and Son v. Coffey, 71 Ky. 
533 (8 BUSH.) (1871) ; Friedman Bros. v. Fennell, 94 Ala. 570, 10 So. 649 (1891) ; 
Fidelity Trust Co. v. Union Nat’l. Bank, 313 Pa. 467, 169 Atl. 209 (1933) ; White 
v. Pacific Mut. Ins. Co., 150 Va. 849, 143 S.E. 340 (1928); Coalter v. Willard, 
156 Va. 79, 158 S.E. 724 (1931); Continental Nat. Bank v. Moore, 83 App. Div. 
419, 82 N.Y.S. 302 (1903), N.Y.S. 631 (1919); Elliott’s Appeal, 50 Pa. St. 75, 
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Here, the bank is claiming that there was reliance on a policy shown ag ; 
to them, which at the time, was payable to the estate,* and the bank 
in their motion for a rehearing did not feel that it was just to be 
limited to the cash surrender value.” 

Because of the reasons set forth in footnote 15 we see that the 
technical legal issue involved is narrowed down to whether a life 
insurance policy is “property,” and therefore capable of being the 
subject of a conveyance within the meaning of the Uniform Fraudu- 
lent Conveyance Act.”* There seems to be no dispute that in cases 
where there is no statute exempting the proceeds of life insurance 
policies from execution by creditors, that such a change of bene- 





88 Amer. Dec. 525, (1865); Burton v. Farinholt, 86 N. C. 259 (1882) ; Mahood 
v. Maynard, 171 S.E. 884 (W. Va. 1933); Johnson v. Alexander, 125 Ind. 575, 
25 N.E. 706 (1890); Bailey v. Wood 202 Mass. 562, 89 N.E. 149 (1909) ; Catch- 
ings v. Manlove, 39 Miss. 655 (1861); Davis v. Cramer, 133 Ark. 224, 202 S.W. 
239 (1918) ; Love v. First Nat’l. Bank, 228 Ala. 258, 153 So. 189 (1934). Particu- 
lar attention is drawn to the Hume case; Ross v. Minn. Mut. Life Ins. Co., 154 
Minn. 186, 191 N.W. 428; Johnson v. Alexander, 125 Ind. 575, 25 N.E. 706. In 
these cases the courts permitted a reasonable amount to be used by the widow 
even though it would be a fraudulent conveyance in every other respect. Also see 
Gienn, THE Law Or FRAupULENT CONVEYANCES, (1931) $182. 

* Talcott v. Field, 34 Neb. 611 (1892): an illustration of how life policies can 

vary in provisions, and combinations of provisions, to such a wide degree that a 

eee can come up which requires a determination as to what type of policy 

it might be classed. 

15 See end of footnote 1: Although the cases have been reluctant to indicate 
just how much is exempt, this case (First Wisc. Nat’l. Bank of Milw. v. Roehling) 
is the first Wisconsin case to set the amount that a creditor can recover at the 
surrender value of the policy where there was some indication of fraud. Sub- 
mitted: The facts and circumstances in the principal case are strongly suggestive 
that the insured was insolvent when he made the transfer, and this, coupled with 
his refusal to assign the policies to the bank upon request, together with his 
failure to disclose that he had made the transfer when circumstances dictated 
that ke should have, coupled with the suicide shortly after, show a strong case 
that this was fraud; of course, as the dissent by Mr. Justice Fairchild points 
out, the supreme court, in these respects, is pretty well bound by the findings of 
the trial court as to these items. But still the court was aware that this case 
bordered on fraud, and with that awareness the court set the limit for recovery at 
the . This could be construed to mean, ly in view 
of the fact that the court followed the Michigan court in Equitable Life Assur- , _ 
ance Soc. v. Hitchcock, 270 Mich. 72, 258 NW. 214 (1935), that, even where /~ 
there is actual fraud, the measure of recovery is to be the cash surrender value. 
Courts in previous cases where there had been actual fraud had given the creditors 
the proceeds. In this respect the cases are listed in 6 A.L.R. 1178, and as sug- 
gested by Mr. Justice Fairchild in : hig dissent, the two cases of Gould v. Fieit- 
mann, 188 App. Div. 759, 176 N. Y. Supp. 631 (1919) and Continental Bank 
v. Moore, 83 App. Div. 419, 82 N. Y. Supp. 302 (1903) have an added significance 
in that New York has statutes similar to Wisconsin which exempt policies issued 
to third persons from creditors’ actions. 

Reference is made at this point to the case of Merchants’ and Miners’ Trans. 
Co. v. Borland, 53 N. J. Eq. 282, 31 Atl. 272, (1865), and to the case of Fidelity 
Trust Co. v. Union Nat’l. Bank, 313 Pa. 467, 169 Atl. 209 (1933) for these cases 
went on the analogy of a constructive trust. See Prof. Williston’s article in 25 
Am. L. R. 185 (1891) where cases and authorities are listed supporting the rule 
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ficiary can be a fraud on creditors. ** The creditor bank put up the 
empt “except in cases of transfer with intent-to_defraud” arene a 
legislative intent that insurance policies were to be treated such that 
a change of beneficiary could quite possibly be the subject of fraud, 
but the court refused to accept this argument. Also staring the court 
in the face was the provision in the Uniform Fraudulent Convey- 
ance Act” which states that “ ‘Conveyance’ includes every transfer 

. of tangible or intangible property,” but to this the court simply 
said that a life insurance policy was not property within the meaning 
of this statute, but they did say that it was property “in a limited 
sense.”*° “A life insurance policy may be the subject matter of a 
trust,”™* and the cases are numerous where trusts, which have as the 
trust res, an insurance policy, have been held to be valid.” It is an 
accepted rule that every trust must have some property as its subject 
matter.” We have seen that property is taxable, and proceeds of 





of constructive trusts. Submitted: The rule of constructive trusts could have been 
applied in the principal case, except for the fact that the supreme court said 


fthere was no actual fraud. 


16 Wis. Srats., Ch. 242, §242.01 (2) discussed in 9 Wis. L. Rev. 392; $242.04, 
discussed in 10 Wis. L. Rev. 270. 

17 Wis. Stats. §272.18 (1943) discussed in 11 Wis. L. Rev. 147 and 20 Mar- 
quetTte L. Rev. 29. In §272.18 (19) the proceeds are exempt from creditors 
“except in cases of transfer with intent to defraud creditors.” Wis. Stats §246.09, 
discussed in 9 Wis. L. Rev. 125. 

18 In this connection see the cases listed in footnote 13, supra. Also see 6 A.L.R. 
1173, under the section “In absence of statute.” Grenn, THE LAw or FRAUDULENT 
ConvEYANCES §178 (1931); 23 Coro. L. Rev.; Bailey v. Wood, 202 Mass. 562, 89 
N.E. 149 (1909) ; Cornwell v. Surety Fund Life Co., 44 S. D. 391, 184 N.W. 211 
(1921); Grenn, THe Law or FRAUDULENT CONVEYANCES, p. 247, §183 (1931) 
says “A policy payable to himself or his estate is obviously an asset, and may 
constitute the subject of a fraudulent conveyance,” but he also points out that 
great inroads have been made into this rule by statutes. 

19 Wis. Srats., §242.01 (2). 

20 Mr. Justice Fairchild in his dissenting opinion takes the stand that the law 
is, and always was, based on the premise that a life insurance policy payable to 
an estate, is property. 

The trial court did find that a change of beneficiary was capable of being 
the subject of a fraudulent conveyance. 

21 Scott, Cases on Trusts, (3rd Ed.), p. 239. Also see 1 Scott, Trusts, $§17.3, 
57.3, 82.1, 84.1; 2 Bocert, Trusts AND TrusTEES, §§235-245. In Bose v. Meury, 
Chancery, 112 N. J. Eq. 62, 163 Atl. 276 (1932) the court used the language, 
«“.. . were the res in trust the property of the trustor, . . . as here, the res is the 
proceeds of insurance on the life of the trustor which never were his property.” So, 
not only do courts recognize insurance policies as capable of being the trust res, 
but at the same time they speak of it as property, which seems only logical. 

22 See Gritz v. Gritz, —— Pa. ——, 7 Atl. (2d) 1, (1939); Tootle-Lacy Nat'l. 
Bank v. Rollier, 341 Mo. 1029, 11 SW. (2d) 12 (1937) ; Shaw v. Johnson, 15 
Cal. App. (2d) 599, 59 Pac. (2d) 876, (1936); Sacred Heart Church v. Fidelity 
Fon Bt 16 D. & C. 661 (Pa., 1932). See also Scott, Cases on Trusts, p. 44 
(3 .). 

28 See Bocert on Trusts, p. 107, §32. The following cases expressly state that 
it is necessary to have some property as a trust fund or subject matter: Goldman 
v. Moses, 287 Mass. 393, 191 N.E. 873; Cannon v. Nicholas, C.C.A. Colo., 80 F. 
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insurance policies are subject to inheritance taxes.* Glenn™ states 
that a life policy is transferable.” 

A life insurance policy is not an indemnity policy says at least one 
court.”* It is not like policies written for accident and fire where the 
event is not sure to happen. In the case of the life insurance policy 
the event is certain to occur at some future time. Life insurance is 
a form of investment” available to the insured’s estate. If property |) 
(as used in the popular sense) increases in value while in the holder’s 
possession, the creditors can get at its increased value so is it not 
possible to use that analogy here so that a creditor, such as in the 
principal case, will not be limited to the cash surrender value of the 
policy, but will have available to him the increased value of the 
policy brought about by the insured’s death? While the policy is in 
existence, the surrender value is a present asset to the estate of the 
insured.” The proceeds payable to the estate upon the insured’s death 
are at least potential assets to the estate, and when a debtor (insured) 
is capable of changing the beneficiary to his wife or other third party 
it ceases to be a potential asset to the estate, and the creditor loses 
something which he had been relying on. Life insurance policies are 
something which the banks have relied upon and have even listed 
as assets in their financial statements. An argument used by the Wis- 
consin court was that the bank could never have received any more 





(2d) 934; also see Fraser, “Personal Life Insurance Trusts,” 16 Cornett L. Q. 
19; Bocert, “Trusts AND TRUSTEES,” §§235-245; SHaTruck, “Livinc INSURANCE 
Trusts.” 

*4Wis. Stats. (1919) §1087-1, subdivision 7. This statute applies to policies 
issued to the insured and payable to his wife. In State v. Allis, 174 Wis. 527, 184 
N.W. 381 (1921), it was said that “the property in the policy did not pass to her 
{wife] until the insured’s death.” This is further indication that life’ insurance is 
property. 

INTERNAL REVENUE Cope, Chap. 3, §811: “The value of the Gross Estate of the 
decedent shall be determined by including the value at the time of his death of all 
property, real or personal, tangible or intangible, wherever situated. .. .” This 
regulation had its source in §302, Revenue Act oF 1926, as amended by $404, 
(1934). Sec. 811(g) of the code says that insurance proceeds payable to either 
the executor or to the beneficiary wife is subject to taxation within the meaning 
of property in §811. 

The policy in the principal case was revocable by the insured so the Wisconsin 
view, that a beneficiary in an irrevocable policy does not have a vested right, 
does not apply in this discussion. But in this regard see Kerman v. Howard, 23 
Wis. 108 (1868); Foster v. Gile, 50 Wis. 603, 7 N.W. 555, 8 N.W. 217 (1880); 
Ellison v. Straw, 116 Wis. 207, 92 N.W. 1094 (1902) ; Rawson v. Milw. Mut. Life 
Ins. Co., 115 Wis. 641, 92 N.W. 378 (1902). But in Slocum v. Northwestern 
Nat'l. Life Ins. Co. 135 Wis. 288, 115 N.W. 796 (1908), the court did speak 
of the beneficiary’s interest being “vested.” 

248 Gren, THE Law oF FRAUDULENT CONVEYANCES, 190 (193). 

2° The U. S. Supreme Court in Grigsby v. Russell, 222 U.S. 149, (1911), said 
that a life policy payable to the estate is an asset of the estate, it is transferable, 
and the creditors may seize it. 1 Moore on FraupDULENT CONVEYANCES, p. 119, 
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than the cash surrender value when the insured was alive,” so_why 
allow the bank to claim in excess of that amount-afterthe insured 
dies. The answer to this proposition may well be that the bank had 
relied on the possibility of recovering more in the event the insured 
does die. The bank needed this protective safeguard because it was 
relying on the cash surrender value only while he lived; for while 
he still lived the bank always had the valuable opportunity of collect- 
ing the debt in some other manner from the insured, if the surrender 
value was not sufficient to satisfy the indebtedness. If he did not 
live, the bank fully expected to be permitted to recover from the 
proceeds. In this way the bank felt protected whether the debtor 
lived or died.” 


says, “a policy payable to the estate is a valuable contract right and should be 
available in the distribution of the estate.” 

26 Wurzburg v. N. Y. Life Ins. Co., 140 Tenn. 59, 203 S.W. 332 (1918). Also 
see VANCE ON INSURANCE, p. 80, (1930). 

27 Truelsch v. Miller, 186 Wis. 239 at 262 (1925). 

\| In bankruptcy cases, where an insured has become bankrupt, the rights of 

the creditors are, of course, determined by the provisions of the FepErrat BaNnxK- 
ruptcy Act. All of the assets of the insured will pass to the trustee in bankruptcy. 
The trustee also has the right under §70(a)(3) of the act, to exercise any rights 
which the bankrupt had the power to exercise before he went into bankruptcy. 
Accordingly, if the insured holds a policy with the power to surrender the same 
and receive the cash value, the trustee may likewise, on behalf of the creditors, 
surrender the policy and receive the cash value. But the trustee does not have 
this right if the state of the insured’s domicile exempts the insurance from the 
claims of creditors. See §6 of the act. A greedy creditor also is the collector of 
internal revenue and has kept an eye on life insurance policies and their cash 
surrender values: See Kyle v. McQuirk, 82 F (2d) 212, 213 (C.C.A. 3rd, 1926), 
wherein it is set forth that state laws, exempting life insurance from creditor’s 
claims, will not defeat the collector’s right to reach the delinquent taxpayer’s rights 
of ownership in life insurance, and the chief right of ownership is the cash sur- 
render value in a revocable policy. Also see Columbian Nat’l. Life Ins. Co. v. 
Welch, 15 F. Supp. 777 (D. Mass., 1936) and U.S. v. Penn Mutual Life Ins. 
Co., 44 F. Supp. 804, 805 (E. D. Pa. 1941). 

In W. S. v. Trout, 46 F. Supp. 484 (S. D. Cal., 1942) the court used the 
language—“the three life policies are admittedly the property of the debtor tax- 
payer .. .” This statement was contradicted in the dictum of U.S. v. Penn Mut. 
Life Ins. Co., 44 F. Supp. 804, 806 (E. D. Pa., 1941) where the court said “The 
weight of authority is that, until the insured has elected to take it and has 
surrendered the policy, the cash surrender value does not constitute property of 
the insured available to creditors.” But again in U.S. v. Prudential Ins. Co. the 
court refused to follow its own dictum. 54 F. Supp. 664, (E. D. Pa. 1944). 

7 At common law the creditors resorted to the device of attachment or gar- 
nishment to reach rights of ownership in life insurance contracts. Thus, if the 
insured has the right to change the beneficiary, such as in the prinicpal case, and 
to obtain the cash value upon surrender of the policy, a creditor of his will 
summon the insurance company as garnishee and attempt to garnish the cash 
value. There is some conflict on this point, but the majority holds that the pro- 

i will fail. The reason is stated in Issac Van Dyke Co. v. Moll, 214 Mich. 
255, 217 N.W. 29 (1928), [cases collected in note, 44 A.L.R 1188], as being that 
“the right to receive it is one personal to the insured, and he alone may 
exercise it.” 

%° Prof. Williston in 25 Amer. L. R. 185 (1891) approves of the result which 
follows the constructive trust theory: That one whose property has been misused, 
has the right to track it down to its product, and claim it. It is an analogy 
to the concept that when, and if, the property or product has increased in walue 
when finally located, the creditor may have this increased value. Also see Fidelity 
Trust Co. v. Union Nat’l Bank, 313 Pa. 467, 169 Atl. 209 (1933). 
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It may be proposed as a further argument to support the court 
that a bank, being a great financial institution, should have known 
that their reliance of this policy was risky because it was an interest 
subject to divestment by the power of the insured to change the 
beneficiary being exercised. It would be in the nature of holding the 
bank to a constructive knowledge. But this concept fails when it is 
considered that it says, in effect, that if a creditor fails to take suffi- 
cient precautionary measures, his debtor can defraud him—or at 
least take advantage of such neglect. 

The Hitchcock case,** on which the Wisconsin court relied, in sup- 
port of their decision in the principal case, should be discussed in 
connection with the Wisconsin decision. In an earlier Michigan case” 
that court said: “A life insurance policy being property, it follows 
that its assignment must be governed by the same rule as that of 
other property.” The court in the Jonia Bank case went on to say 
that great weight should be given to the fact that he had originally 
insured his life for the sole benefit of his estate, and merely because 
a statute permits a man to insure his life for the benefit of his wife, 
it does not mean that he can take a policy where his wife is not the 
beneficiary and put it out of the reach of his creditors.™ 

The premiums are the consideration of the insurance issued and 
they must be paid. Since it was the estate which was paying the 
premiums for the insurance, did not that depreciate the estate, and 
were not these premiums really only another form of investment, 
as any other investment or purchase? On that argument alone should 
not this case be treated like any other case where property has been 
conveyed, and where the rules of fradulent conveyances apply? 

In further development of this subject it is appropriate to consider 


the constitutionality of the Wisconsin insurance exemption statutes,” 6~ 


for when statutes are given such effect as have been given them by 
the courts, the question may logically be raised, since we see by these 





81 Equitable Life Assur. Soc. of U. S. v. Hitchcock, 270 Mich. 72, 258 N.W. 
214, §106 A.L.R. 591 (1935). 
82 Tonia Nat’l. Bank v. McLean, 84 Mich., 625, 48 N.W. 159-160 (1891). 

*8The court in the Equitable Life Assur. Soc. of U. S. v. Hitchcock Case, 270 
Mich. 72, 258 N.W. 214, 106 A.L.R. 591 (1935) said they were aware of the 
holding in the Ionia Bank case, and the statements contained therein, but took 
the position that the policy of Michigan is to preserve and protect the family 
as against the debtor’s creditors, and that this could equitably-be~done~by  limit- 
ing t j creditors.to.the surrender value at the time of the transfer, 
and that beyond that an insurancepolicy represents a mere expectancy. But 
along this same line there are cases which further support the Ionia Bank case: 
Walter v. Hartman, 67 S.W. 476 (1902); Burton v. Farinholt, 86 N. C. 260 
(1882) ; Hurlbut v. Hurlbut, 49 Hun. 189, 1 N. Y. Supp. 1059 (1888) ; Shaver v. 
Shaver, 35 App. Div. 1, 54 N. Y. Supp 464 (1898). Also see 6 A.L.R. 1174. 

54 Abell v. Penn. Nat’l. Life Ins. Co., 18 W. Va. 400 (1881). 

85 Wis. Srats., §§272.18 (19) ; 246.09; 206.39—1937. 


” 
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decisions that the rights of creditors to insurance proceeds, and to 
the cash surrender value, are greatly curtailed. The retroactive effect 
of the statute becomes the principal issue in the determination of its 
constitutionality. The attacks revolve around the ownership of the 
policy proceeds and the retroactive effect of the laws. Is the insured, 
or is the beneficiary, the owner of the life policy? Where the insured 
is the owner the statute cannot deprive existing creditors of their 
rights, so that the time of the acquisition of the policy, whether be- 
fore or after the contracting of the debt, is immaterial, under the 
majority rule, which holds that the exemptions may not reach back. 
The statute may not bar the rights of creditors where their claims 
were in existence prior to enactment of the law. The courts, as can 
be imagined, have held these statutes to be constitutional, and not 
taking property without due process. But certain limitations have been 
put on these statutes.“ For our purposes the common law need not 
be considered because it only has historical value today. Statutory 
enactments in all states have changed this. 

This problem of Creditors v. Widow as to life insurance proceeds 
is important. Businessmen fully appreciate the uncertainties of busi- 
ness futures and want to know definitely the degree to which life 
insurance policies are creditor-proof. The general trend obviously is 
that the widow is in the most satisfactory position, and the creditor 
in a very much more unfavorable position. To be on the safe side, 
creditors will be better off if they do not rely on life insurance policies 
as a means of collecting money owed them. That is about the only 
general statement that can be made, but then we see that under cer- 
tain circumstances a creditor may recover the cash surrender value, 
and this field, too, is filled with uncertainties. The statutes afford 
little basis to go on for the courts tend to construe them in various 
ways, thus leaving the creditor with a minimum of knowledge as 
to exactly where he stands. It is submitted that the creditors are 
entitled to know in detail just what rights they do have, and can 
rely on, with regard to life insurance proceeds, and the cases indicate 
that we are arriving at that point, with the outlook for the creditor 
being very bleak. Apparently the only thing that is certain is that 
in order to have good security the creditor should have the policy 
assigned to him in a proper manner.” 

H. Keita Frey 





861. Exemptions are not applicable to policies maturing prior to enactment of 
the law, as creditors’ rights attach on maturity; 2. a statute may not operate 
retroactively where both the policy and the debt precede the enactment; and, 3. 
the exemption may not effect obligations incurred prior to the enactment even 
where the policy is obtained subsequent to enactment. 

87 In connection with the principal case see Florence Pearlman v. Commissioner, 
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‘A Reminper To Divorce Lawyers—In the recent case of 
Schwantes v. Electrical Worker's Benefit Association* the Wisconsin 
court, in a matter of first impression, decided that a divorced wife 
receiving alimony was a “dependent” within the meaning of the 
by-laws* of the mutual benefit association, and therefore eligible to 
receive the proceeds of an insurance policy which, the court also 
decided, had intended her, rather than the widow, to be the “Mrs. 
George Schwantes” of the beneficiary clause. 

Insofar as its finding of the required “dependency” in the divorcee 
is concerned, the Wisconsin court is undoubtedly in accord with the 
weight of the decisions of the relatively few other courts that have 
either decided or discussed* the matter. The most interesting aspect 
of the case was the court’s handling of the question as to whether 
the first or the second wife was entitled to the proceeds of the policy, 
where both precisely fitted the designation as beneficiary. 

The policy had been made payable to “Mrs. George Schwantes” 
which, of course, was the name of both Clara, the first wife, and 
Marion, the second wife. It had been taken out while the first Mrs. 
Schwantes was still the lawful wife. The only extrinsic evidence re- 
lating to the intent of the insured was that the latter had caused 
the association’s trade journal to be sent to the first wife’s address 
after separation.® 





46-1, U.S.T.C., decided in January, 1946, and affirmed by the Third Circuit. The 
taxpayer was a widow. The creditor was the tax collector. The facts are similar 
to those in —_ principal case. The Tax Court found that “the changing of the 
beneficiary by the insured substituting his wife for his executors, administrators 
or assignees, was fraudulent and void as to creditors,” and the taxpayer was 
therefore liable for the unpaid income taxes of her husband as his transferee. On 
appeal the Commissioner and Third Circuit affirmed this holding.—It should be 
noted however that this is a tax case and the Federal courts have shown no 
mercy when it comes to the collection of taxes, but nonetheless the language of 
the court as quoted above is clearly contra to the principal case, pointing out 
that insurance policies can be the subject of a fraudulent conveyance and are 
capable of being transferred. 

1247 Wis. 508, 19 N.W. (2d) 894 (1945). 

2 The by-laws provided that a member might designate as a beneficiary “persons 
di ent upon” him. 

Johnson v. Grand Lodge Ancient Order of United Workmen of Kansas, 91 
Kan. 314, 137 Pac. 1190, 50 L.R.A. (N.S.) 461 (1914); Rose v. Brotherhood of 
Locomotive F. & E., 80 Colo. 344, 251 Pac. 537, 52 A.L.R. 381 (1926) ; Supreme 
Council, R. A. v. Churlo, 263 Fed. 755 (E.D.N.Y. 1920). 

*White v. Brotherhood of American Yeomen, 124 Iowa 293, 99 N.W. 1071 
ent Modern Brotherhood of America v. Quady, 175 Min. 462, 221 N.W. 721 
1928 
Although ordinarily when an insured wishes to appoint a new beneficiary 
. he must do so in the way pointed out by the laws of the organization” 
puEh. | BenerFit SOCIETIES, $307, 3d ed., 1904); in the cases of a bill of inter- 
pleader, like the Schwantes case, “. . the court, having possession of the fund, 
will dispose of it in accordance a the principles of equity, and the limitations 
imposed by the statutes of the forum.” (Bacon’s Benerrr Societies, $310b, 
3d ed., 1904.) But see Rose v. Brotherhood of Locomotive F. & E., 80 Colo. 
344, 251 Pac. 537, also an interpleader case, where the court considered the 
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The only case® cited by the court identical in method of designation 
of beneficiary’ was held to be not applicable since it involved an 
old-line insurance company which, of course, did not specify in its 
articles of organization that its purpose was to provide for dependents 
of members.® 

The court, in awarding the proceeds to the first Mrs. Schwantes, 
relied principally on a Colorada case, Rose v. Brotherhood of Loco- 
motive F. & E.° which, it declared, was like it in the “most controlling 
fact.” That “most controlling fact” was that in both cases a de- 
pendent might be a beneficiary, and therefore, although the wife 
existing at the time of the issuance of the policy no longer qualified 
as a beneficiary as “wife,” she did qualify as a “dependent” at the 
insured’s death, by reason of the alimony award in the divorce 
judgment. 

What the court seemed to ignore as “controlling” in the Rose case 
was the fact that there the first wife was unambiguously designated 
by her Christian name, thus: “Mamie Rose, wife.” Conceding that 
the dependency status was “the controlling fact” in determining 
eligibility in both cases, wasn’t the fact that the beneficiary was 
specifically and unambiguously named in the Rose case a “controlling 
fact” in determining which of the two eligibles was entitled to the 
proceeds? The reasoning of the Colorado court is very susceptible 
of that interpretation and is suggestive of the idea that if any single 
fact was the “controlling fact,” it was that the beneficiary was unam- 
biguously named ;*° that such beneficiary had merely to fit herself 
into any one of the several legal, eligible classifications ;* and that an 





insured’s failure to comply with the by-laws, after indicating an intent to change 
his beneficiary, to be evidence of an abandonment of “any serious idea of chang- 
ing the name of his beneficiary.” 

6 Federal Ins. Co. v. Tietsort 131 F. 2d 448 (7 Cir. 1942). 

™“Mrs. C. S. DeJong,” where husband’s name was C. S. DeJong. 

8 Citing Huff v. Norfolk & Western Ry. Co., 104 W. Va. 464, 140 S.E. 335, 
59 A.L.R. 167 (1927). An Ohio appellate court, in a case involving the same 
method of designation (Mrs. Patrick Sherry), reached an opposite conclusion 
from the Wisconsin court. But here the divorce factor was absent. The bene- 
ficiary clause provided for payment to “. .. Mrs. Patrick Sherry, wife, or his 
lawful heirs.” The first wife had died and this contest was between the heirs 
and the widow. Although the policy had been taken out during the life of the 
first wife, it was replaced by the company with two equivalent policies subse- 
quent to the marriage to the second wife, at which time the beneficiary clause 
was left unchanged. 6 Ohio App. 228 (1916). 

®80 Colo. 344, 251 Pac. 537, 52 A.L.R. 381. 

10“. his intention that his then wife, Mamie Rose, and no one else, would 
be his beneficiary if she survived him, is plainly indicated by the fact that her 
Christian name and surname were both inserted in the policy under his direction.” 

11“... if Mamie Rose was a legally designated beneficiary, capable of taking 
under the statute and by-laws when Joe died, she should recover. . . .” 
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attempt should be made to so construe the designation as to bring it, 
if possible, within the legal, eligible requirements.” 

Even assuming for purposes of analysis that “dependency” is the 
“controlling fact,” it is difficult to ignore the “dependency” of the 
widow where she fits the designation equally with the divorcee.” 

The Colorado court, in the Rose case, held that where the word 
“wife” is appended to the name of the beneficiary, as for example 
in “Mrs. Mary Doe, wife,” one who, through divorce, ceases to be 
a “wife” is not precluded from taking, providing some other ground 
of eligibility, e.g., dependency, exists.* The explanation is that unless 
the articles of organization indicate a contrary intent, the word 
“wife” is considered to be merely descriptio personae.” But where 
the policy is made “payable to my wife” or “to the wife of John 
Doe,” or where the emphasis is on the “wife” status even though the 
Christian name is used, the courts generally hold that a beneficiary 
status is created and only such person as occupies that status at the 
death of the insured is eligible.* Naturally a divorcee is barred in 
such cases. 

Following the reasoning of the previous paragraph, it would seem 
logical to say that the same beneficiary status is created and the same 
rule of determining eligibility should be employed where the designa- 
tion is, in the ordinary lay mind, the equivalent of the simple “wife” 
designation, as for example, “Mrs. George Schwantes” in place of 
“wife of George Schwantes.” It is true that there is a legal dis- 
tinction between the two situations since, regardless of how often 
John Doe marries, there can be only one “wife” at his death, but 
there may or may not be more than one “Mrs. John Doe.’”” Neverthe- 





12 Quoting approvingly Bacon’s Benerir Societies §255, p. 600 (3d ed. 1904): 
“The court will, if possible, so construe the designation as to bring it within the 
power given by the statutes and sustain its legality.” 

18 The logical effect of the emphasis on dependency would really seem to give 
the widow a double eligibility, being both “wife” and “dependent.” 

1* Citing Overhiser v. Overhiser, (Overhiser v. Mutual L. Ins. Co.) 63 Ohio St. 
77, 60 L.R.A. 522, 81 Am. St. Rep. 612, 57 N.E. 965 (1900). 

48 White v. Brotherhood of American Yeomen, 124 Iowa 293, 99 N.W. 1071, 
66 L.R.A. 164, 104 Am. St. Rep. 323, 2 Ann. Cas. 350 (1904); Overhiser v. 
Overhiser (Overhiser v. Mutual Life Ins. Co.), 63 Ohio St. 77, 57 N.E. 965, 10 
L.R.A. 552, 81 Am. St. Rep. 612 (1900) ; Courtois v. Grand Lodge A. O. U. W., 
135 Cal. 552, 67 Pac. 970, 87 Am. St. Rep. 137 (1902); Edgington v. Equitable 
Life Assur. Soc. of United States, —— Iowa ——, 20 N.W. (2d) 411 (1945). 

16 Huff v. Norfolk & Western Ry. Co., 104 W. Va. 464, 140 S.E. 335, 59 A.L.R. 
167 (1907); Order of Railway Conductors v. Koster, 55 Mo. App. 186 (1893); 
Pike County Mut. Life Asso. v. Berry, 214 Ill. App. 316 (1919) ; White v. Brother- 
hood of American Yeomen, 124 Iowa 293, 99 N.W. 1071 (1904) (recognition of 
the principle). 

17 Wis. Stats. $247.20 (1943) empowers the divorce court to allow “. . . wife 
to resume her maiden name or the name of a former deceased husband, in case 
there be no children of the marriage.” 
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less it is not improbable that John was thinking in terms of “wife” 
when he wrote “Mrs. John Doe” in the beneficiary blank of that 
benefit association policy. 


CONCLUSION 


The Schwantes case has come at an opportune time. With divorces 
becoming more and more common, it is a reminder to the lawyers of 
the state to remind their clients to re-examine the beneficiary clauses 
of their insurance policies. If a client intends to change his beneficiary 
it should be done by taking positive action accordingly. If he intends 
to keep the same beneficiary, his lawyer should make certain that 
the new legal status brought about by the divorce will not operate 
to defeat such an intention under the by-laws of the particular benefit 
association or company. 

The Schwantes case is also an indirect reminder of other matters 
which should be taken care of in connection with divorce cases. For 
example, whenever the divorce client had made a will prior to the 
divorce, and, because of the divorce, the provisions of that will no 
longer conform to his desires, the will should be immediately revoked 
and replaced by a new one. In this connection it should be remem- 
bered that when the divorce is a mensa et thoro, the divorced wife’s 
dower interest is not affected by the divorce ;* whereas, if the divorce 
is a vinculo matrimoni, the dower interest is destroyed.” It should 
also be remembered that under the Wisconsin law, when the intestate 
has no lawful issue, the wife is, in effect, an “heir,” and therefore, 
if the divorce is merely a mensa et thoro, the divorced wife will take 
as the sole heir.” 

The lawyer should also make sure that in matters of real estate 
the ex-spouse’s interest, arising either as a party to the transaction 
or by operation of law, will not cause future embarrassment or 
frustration of the actual intent of the parties. 

There is another lesson to be learned from the Schwantes case: in 
all legal documents in which a married woman is named, the correct 
legal name of the woman should be used, if the confusion and 





18 See, for example, Estate of Kehl, 215 Wis. 353, 254 N.W. 639 (1934). 

19 Wis. Stats. §247.36 (1943). 

20 Wis. Stats. § 237.01 (2) (1943) provides that when an intestate leaves no 
lawful issue, the intestate’s property shall descend to his or her widow or 
widower. See also in this connection, Wis. Stats. §318.01 (1) providing that 
the residue of the personal estate of an intestate, and the residue of the personal 
estate of a testator not disposed of by will shall, when there is only one child, 
be divided equally between the widow and child. 
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ambiguity illustrated by this case is to be avoided. Her correct legal 
name is her own Christian name, not the Christian name of her hus- 
band, and her husband’s surname. The prefix “Mrs.” is merely a 
title, not a part of her legal name. If a middle name or initial is 
used, it should be the middle name or initial of the woman’s maiden 
name.” 

Haro.p F, GREIVELDINGER 





